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ABSTRACT

This Cultural Resource Management Plan provides information on the significant archaeological sites, standing
structures, and other features that have been recorded in the Cooper River Valley, Berkeley County, South Carolina. It
also presents the legislation, laws, and permitting processes that protect them. Recommendations are given to help
Berkeley County and the Town of Moncks Corner further administer these important cultural resources and stay abreast
of new information regarding important cultural resources as it becomes available.

Recommendations are made for becoming Certified Local Government, which can assist in funding and training for
historic preservation efforts. The recent creation of the Berkeley County Special Area permit will help direct development
away from National Register listed properties and help retain the historic integrity of the area. It is recommended that
the county consider extending this protection to sites that have been determined to be eligible but have never been
listed.

The County and Town should advertise to local property owners about the financial incentives for preserving National
Register listed properties and the tax benefits of conservation easements. They may also want to consider creating some
county and town level financial incentives to encourage historic preservation.

Berkeley County and the Town of Moncks Corner should also find ways to increase heritage tourism within the study
area. We have recommended a comprehensive driving tour booklet that highlights the history of the area and provides
specific information on accessible historic sites and structures. Also important is increasing the public awareness of the
historic significance of the entire area and educating citizens about the fragility of these non-renewable resources. By
creating more opportunities for public participation, the County and Town will likely increase support for preservation
efforts and recruit new stewards for historic properties.
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[. INTRODUCTION AND GOALS

The Cooper River area of Berkeley County (Figure 1) contains some of the state’s most important cultural
resources. These resources contribute to the area’s feeling of community by providing a connection to the
past and instilling civic pride. Some of these resources can also serve as tourist attractions or educational
opportunities. Native Americans have used the river, tributaries, and its surrounding environs as a source of
food as well as raw materials for the making of clay pots, stone tools, wooden implements, baskets, fabrics,
and other items. They, like the early historic settlers, also used the river as a transportation corridor. As
Europeans and Africans began to settle the county in the late seventeenth century, they chose locations
close to Charles Town, but very quickly moved up the Cooper River drainage. The main house at
Middleburg Plantation on the East Branch of Cooper River dates to 1699 and is the oldest standing
wooden house in South Carolina. In Wadboo Barony at the upper reaches of the Cooper River drainage
the area began to be well settled by the first quarter of the eighteenth century. Early on in South Carolina’s
history, the Cooper River drainage was a significant area in the state’s social and economic development.
Recently, the proposed Cooper River National Register District was officially listed on the National Register
of Historic Places. This listing boldly underlines the importance of the area to the history of the state of South
Carolina. Approximately one third of the district will soon be owned by the South Carolina Department of
Natural Resources and The Conservation Fund. As of March 30th, 2004 they purchased 7,315 acres and
will acquire a total of 10,697 acres by late 2004 or early 2005 as a natural and cultural preserve. This
property is located between Mepkin Abbey and SC Highway 402 at the confluence of the Cooper River
and its eastern branch and encompasses several historic plantations: Comingtee, Bonneau Ferry, Fish Pond,
the Villa, the Hut, a portion of Childsbury Town and Mepkin Plantation. Once SCDNR develops a public
use and wildlife management plan, the property will be opened to the public within six months (Wise
2004). Until a management plan is created, it is unclear what level of protection the cultural resources
within this property will receive.

Cultural resources that are listed on the National Register of Historic Places receive some protection through
the County’s Special Area Permit process for major subdivisions or Planned Neighborhood development,
with exemptions for single-family homes and mobile homes. There are other cultural resources that are
important but may not have the same visibility in planning/zoning activities. This Cultural Resource
Management Plan (CRMP) will be used to assist Berkeley County government and the Town of Moncks
Corner in making management decisions affecting locally important cultural resources. The goal of the
CRMP is to ensure cultural resources are adequately considered during the planning and zoning process at
the local government level. In order to accomplish this goal, the CRMP brings together in one place
everything that is known about the cultural resources of the study area and assesses any known current and
future threats.

The CRMP makes recommendations for managing threats for the significant resources (those listed, eligible,
or potentially eligible for the National Register of Historic Places). It also provides some discussion of how
threatened sites could be preserved in place through green spacing using conservation easements, adaptive
reuse of structures, etc.. Also provided are recommendations for educating citizens and business
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Figure 1
Map of Cooper River Study Area
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Source: USGS Quadran |e$; Monck Corner, SC., 1958 (PR 1979); Cordesville, SC., 1948 (PR 1979), Bethera, SC;, 1948; Mt. Holy, SC.,
1957 {PR 1979); Kitteridge, SC., 1950 (PR 1979); Huger, SC., 1950 (PR 1971); Ladson, SC., 1958 (PR 1979); North Charleston, SC.,
1958 (PR 1979): Cainhoy, SC., 1958 (PR 1971).
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owners about currently existing tax incentives for historic preservation and determining the feasibility of
creating incentives at the local level. It also discusses how to help bring greater visibility to historic
resources and further foster civic pride.
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II. ENVIRONMENTAL CONTEXT AND
LAND USE

INTRODUCTION

The Cooper River drainage as defined in this study is roughly bounded by SC Hwy 41 to the east, SC Hwy
402 to the north, US Hwy 52 to the west, and the US Naval Weapons Station to the south. It is situated in
the Lower Coastal Plain on the northern boundary of the Sea Island Coastal Region of the South Atlantic
Slope. Various studies have defined the geographic range of this region differently to accommodate a
diversity of purposes and objectives. In this discussion, the definition provided by Mathews et al. (1980:1)
will be used. By this definition, the Sea Islands Region extends over approximately 480 km of coastline
from the St. Mary’s River to the northern end of Pawley’s Island on the central South Carolina coast, and
includes the coastal counties of Georgia and South Carolina as well as the bordering counties of Berkeley
and Dorchester (South Carolina) and Effingham (Georgia). All definitions of the coastal region incorporate
a certain degree of arbitrariness when inland boundaries are considered, but this particular definition
includes only minor amounts of inland area and as such is successful in isolating the region from the higher
elevations of the Coastal Plain, which represent a distinctively different environment.

PHYSIOGRAPHY AND SOILS

Late Tertiary sea level transgressions and barrier-island formation processes have combined to create the
distinctive physiography typical of a modern Sea Island Coastal Region (Mathews et al. 1980). The
mainland is comprised of a series of island-beach ridge sequences that, when viewed on the landscape,
appear as a series of broad, depositional terraces running sub-parallel to the coastline and extending
inland approximately 100 km to the Orangeburg Scarp. The edge of each terrace consists of a
discontinuous sand ridge that represents the remains of an earlier barrier island chain, while the clayey
sand plain behind each was once back-barrier tidal flat lagoons and marshes (Colquhoun 1969).

Beginning at the base of the Orangeburg Scarp and heading toward the coast, the terraces are the
Coharie, Sunderland Okefenokee, Wicomico, Penholoway and Talbot, Pamlico, and Princess Anne. The
escarpments are the Orangeburg, Parler, Surry, Dorchester, Summerville, and Bethera.  The escarpment
forming the present sea level is the Cainhoy (Murphy 1995: 96). Because of their elevated topographical
positions, the terraces played significant roles in site locational patterning throughout the history and
prehistory of the region (Cable et al. 1991). Locations of both major transportation arteries and settlements
closely correspond to this underlying geologic structure. The Pamlico terrace supports US 17 and the towns
of McClellanville, Awendaw, and Wando-Cainhoy; the Talbot terrace, which is split into two parallel
segments, contains SC 41 and the towns of Honey Hill, Huger, Jamestown, and Bethera; while US 52 and
the towns of Alvin, St. Stephen, Bonneau, McBeth, and Moncks Corner rest on the Penholoway terrace
(Cable et al. 1991).

Other Pleistocene-age deposits occurring in the Sea Island Coastal Region include fluvial features such as
floodplains, point bars, dune sheets, terraces, and Carolina Bays. A typical feature of the major river
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valleys is the dune sheet formations, which have been dated to the Late Wisconsin (20,000 to 10,000
years B.P.). These features exhibit a parabolic structure and generally occur as a series of southwest-
northeast trending ridges located on the eastern edges of river valleys, suggesting to Thom (1970) that they
represent degraded parabolic dunes formed by prevailing westerlies during a period of reduced discharge
and geomorphological transition from a braided to a meandering river channel. The outer Coastal Plain
segments of the Pee Dee (Thom 1967), Santee (Colquhoun et al 1972), Savannah, and Altamaha rivers all
possess this peculiar structure (Mathews et al. 1980). The dune fields typically overlie Pleistocene terrace
and floodplain formations in these river valleys. Carolina Bays are shallow, elliptical depressions ranging
between approximately 1 and 4 km in length and are believed to have been caused by one of three
phenomena: 1) an asteroid bombardment; 2) tidal eddies; or 3) wind deflation in combination with lake
wave scouring. Of these, the third theory has the strongest academic support (Murphy 1995: 138-140).
These bays were important to the Native American population of the area since they provided easily
accessible wetlands resources (see, for instance, Brooks et al. 1996). Up to 50 Carolina Bays are situated
in Berkeley County (Murphy 1995: 135).

Holocene-age (the last 10,000 years B.P.) sedimentation and landform development has contributed
significantly to the physiographic structure of the modern coastline. Holocene features include the river
bottoms, swamps, marshes, beaches, modern dune ridges, tidal flats, tidal deltas, biogenic reefs, estuarine
bottoms, and the nearshore shelf. The soils of the Sea Islands and the immediately adjacent mainland are
formed on Pleistocene deposits (Hoyt 1968). The mainland soils are the mst mature and generally exhibit
distinctive horizon development. These soils are sandy to loamy in texture and are moderately to highly
acidic (Miller 1971). The Pleistocene soils of the Sea Islands are less diverse and horizon development is
less distinct than is typical of the mainland (Johnson et al. 1974; Mathews et al. 1980). Nevertheless,
these soils are compositionally and structurally very similar, consisting of highly acidic sands overlying
sandy to loamy substrate. Organic staining occurs where soils are saturated for significant periods, but
otherwise organic content is slight. The seaward fringes of Sea Islands are composed of younger Holocene
sand deposits with very indistinct horizon development. Although some islands classified as barrier islands
are Pleistocene in age, most are built up from Holocene sands. Tidal marsh bottoms consist of fine sands,
clays, and organic deposits of Holocene age overlying older Pleistocene sands. These sediments contain
high concentrations of iron sulfides and reduced organic compounds and are generally neutral to slightly
basic.

It is reasonably expected that soil drainage had an impact on the location of prehistoric and historic
setflement patterns, as well as cultivation. Away from the river channels, prehistoric settlements in the area
are typically found on well-drained soils near the interface with a wetland margin. This would have
provided an abundant and rich foraging catchment area. Historic sites are also found on well-drained
ridges that provided a transportation artery in and out of the area (Williams et al. 1992b: 129). Along the
river channels, prehistoric sites are typically located on well drained high ridges. Historic plantations are on
high ground adjacent to deep navigable water (South and Hartley 1981).

CLIMATE

The climate of the region has been described as “humid subtropical” (Critchfield 1974), typified by short,
mild winters and hot, humid summers. The ocean moderates temperatures on the coast and as a
consequence maximums are lower and minimums are higher than inland locations. Moreover, the growing
season is longer, grading from approximately 225 days in the Piedmont to nearly 300 days on the coast
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(Carter 1974). On the South Carolina coast, average July temperatures reach 27.2°C, while average
January temperatures range between 8.8°C and 10°C (Kovacik and Winberry 1987).

During the early history of South Carolina, the area surrounding Charleston was often viewed as harsh and
unhealthy, especially for the white population. Robert Mills stated that,

The numerous swamps, bays, and low grounds which indent the low country, retain the
waters that fall in rains; and in consequence of these, occasion thick fogs throughout the
night, during the summer months. Under such circumstances it is a matter of little surprise
that fevers prevail . . . . The two fevers most dreaded here, are, what are commonly
termed the country and yellow fever. The first is peculiar to the country, and to avoid it, the
planters are in the habit either of residing in Charleston during the sickly season, or retiring
to the Sea Islands or Sand hills. The second belongs exclusively to the Town, and is
generally fatal to strangers only, who have not, as it is termed, become climatized (Mills
1972: 140-144).

Mills further commented on the perceived evils of the swamp. He explained:

That fo the extensive swamps and stagnant pools, which cover its surface, are we not fo
attribute the cause of our epidemical diseases. The rank luxuriance of vegetation on these
waste lands, their perpetual moisture, and the operation of a powerful sun, produce at
certain seasons of the year, in a degree indeed extensive, the rapid decomposition of this
vegetable matter: the miasma arising from this decomposition contaminates the
surrounding air, which afterwards is wafted by the winds over the country, and poisons,
more or less, the whole atmosphere (Mills 1972: 462).

Summers are dominated by warm, moist, tropical air masses, and precipitation during this season is
generally produced by convection storms. Winter precipitation, by contrast, originates from continental
fronts out of the north and west.  Spring usually represents the driest season, but rare drought conditions
can occur in the fall. The South Carolina sea islands and dune strand receive an average of 1240 mm of
precipitation annually, while the Outer Coastal Plain averages 1320 mm. Periods of drought have been
noted by historical writers, which caused considerable damage to livestock and crops. Robert Mills noted
that the “summer of 1728 was uncommonly hot; the face of the earth was completely parched; the pools of
standing water dried up, and the field reduced to the greatest distress” (Mills 1972: 447-448).

Tropical cyclones of hurricane force are the common feature of the Sea Islands Coastal Region (Purvis
1980). Storms of this kind are characterized by counter clockwise wind rotation and originate in the North
Atlantic subtropical convergence zone east of the West Indies. The storm tides associated with hurricanes
typically raise mean sea level 2 to 6 meters above normal and can result in extensive inland flooding
(Myers 1975, Purvis and Landers 1973). Peak hurricane season occurs in late summer and early fall, but
the seasonally earliest one to strike the South Carolina coast occurred in May. The coast of South Carolina
tends to be affected more by hurricane force winds than the Georgia coast, and Purvis and Landers (1973)
estimate that 169 hurricanes have struck South Carolina between 1686 and 1972. Rainfall associated
with hurricanes contributes about 15 percent of the annual precipitation along the coast and can result in
enormous quantities of rain within a period of only several days.
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FLORA

Owing fo its transitional stage of emergent coastline development (see Strahler 1977), the Sea Islands
Coastal Region supports one of the most complex coastal ecotones in the world. Six quite different
ecosystems exist side-by-side as a series of broken zonal belts closely corresponding to the distinctive
physiographic structure of the region (Sandifer et al. 1980). The two natural ecosystems of the mainland
consist of upland forest communities generally assignable to oak-pine (Braun 1950) and loblolly-shortleaf
pine associations, and swamp communities in the poorer drained locations. In general, the upland
communities are concentrated on the barrier island facies of the terrace complexes, while the swamp
communities occur most heavily on the back barrier lagoon facies and along river bottoms. Freshwater
stream environments constitute a third ecosystem. A fourth ecosystem occupies the islands and the coastal
fringe or strand of the mainland. Communities of this maritime ecosystem are distinctively zoned and
consist of three subsystems including, in successional order, beach dunes, transitional shrub thickets, and
maritime forests. Live oak, magnolia, red bay, loblolly pine, wax myrtle, and palmetto comprise the
principle dominants and subdominants of the maritime forest. Finally, coastal wetland ecosystems include
the shallow marshes of the nearshore shelf and the deeper estuaries positioned at inlets between the
marshes and the landward side of the barrier islands.

Robert Mills noted in the early nineteenth century the importance of timber to the area. The loblolly pine
was used to produce tar and turpentine, so important to the early economy of South Carolina. The longleaf
pine was “much used in building and for all other domestic purposes”; trees such as the red bay and red

cedar were often used in furniture making and for posts; and live oaks were recognized as providing “the
best of timber for ship building” (Mills 1972: 66-85). He also observed that:

In former years cypress was much used in building, but the difficulty of obtaining it now,
compared with the pine, occasions little of it to be cut for sale, except in the shape of
shingles; the cypress is a most valuable wood for durability and lightness. Besides the two

names we have cedar, poplar, beech, oak, and locust, which are or may be also used in
building (Mills 1972: 460).

CURRENT LAND USE

In general, most of the Cooper River drainage area is vegetated with planted pine. However, areas
bordering creeks and rivers contain oaks, magnolias, red bay, hickory, and tulip poplar. Understory
vegetation consists primarily of flowering dogwood, witch hazel, musclewood, sassafras, holly, redbud,
storax, and spicewood. Swamp lands contain primarily cypress and tupelo, while there are also small
quantities of red bay, sweet bay, red maple, boxelder maple, sycamore, cottonwood, and elm. There is
little land under cultivation, and only small areas in pasture. Several areas have been developed,
particularly between US Hwy 52 and the Cooper River. There are also several areas of industrial
development in the Lower West Branch area north of Cainhoy as well as in the vicinity of Coté Bas and
Bushy Park.

The East Branch of the Cooper River is primarily rural and wooded. Portions at the southern end just west of
SC Hwy 41 are owned by the U.S. Forest Service. Cultural resources within USFS property are inventoried
and managed by them. Along Clements Ferry Road there are scattered single family dwellings and
businesses. Most of this development occurs near French Quarter Creek in the vicinity of the Charity
community. The new Cainhoy Elementary and Middle School is now being constructed in this location.
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There are also clusters of structures along the northern and eastern edge associated with the communities of
Cordesville, Huger, and Little Joe. At the southern end, Nucor Steel owns what was historically known as
Hagan Plantation. The remaining land is privately owned or held by timber companies and consists of large
holdings.

The Upper West Branch is also primarily rural and wooded. The U.S. Forest Service owns a small portion
along the east edge, just south of Hwy. 402. At the northern end of County Road 44, there are a cluster of
residences in the vicinity of Biggin Church. On the west side of Cooper River is the town of Moncks Corner.
Development concentrates within the Town limits as well as along County Road 791 north of Lewisfield
Plantation. South of Lewisfield, there are a few developments along this road including Pimlico, Wapoola,
Oakley, and the Berkeley Country Club and Golf Course. US Hwy 52 is rather sparsely developed, but
existing developments concentrate north of County Road 357. Old Santee Canal State Park is located east
of Moncks Corner and contains the Berkeley County Museum, an Interpretive Center, and the Stony Landing
House. There are also a number of nature trails. Santee Cooper manages this property, as well as property
along the Tail Race Canal and portions of the southeastern shoreline of Lake Moultrie. Other portions of the
shoreline contain subdivision development. On March 30", 2004 the South Carolina Department of
Natural Resources announced that they, along with the Conservation Fund, had purchased nearly 11,000
acres in the Upper West Branch and extending into the East Branch area. This property is to be used as a
wildlife preserve. Until a management plan is formulated for the property, it is unclear how cultural
resources will be handled.

The Lower West Branch contains a cluster of residences near the southern end of County Road 791 south of
Canterhill Swamp. Cypress Gardens is located on what was historically known as Dean Hall Plantation.
The facility contains upland gardens and a number of hiking trails that allow access to the cypress swamps.
It has been operated by Berkeley County since 1996. Further south is a narrow peninsula that separates
Cooper River from Back River. This peninsula is occupied by Bushy Park which is an industrial facility. On
the east side of Cooper River, a large part of the waterfront is owned by Nucor Steel and the BP
Corporation and is industrial in nature. The east side of Clements Ferry road contains a few single family
residences and a few small businesses. Otherwise the land is in large stands of planted pine.
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III. THE CULTURAL CONTEXT

PREHISTORIC CONTEXT

PALEOINDIAN

The Paleoindian Period is commonly dated between 12,000 and 10,000 B.P. (before present) It has been
subdivided into three divisions known as “Early”, “Middle”, and “late”. The Early Paleoindian is
consistently represented by the fluted Clovis Lanceolate type, while the Middle and Late Palecindian reflect
the beginnings of accelerated region variation. The Middle period is marked by the appearance of
Cumberland, Simpson, Suwannee, and Quad points, while the Late Palecindian is represented by the
nonfluted Hardaway-Dalton and Dalton types.

From what little is known about the Paleoindian Period, archaeologists tend to agree that they were a band
level society, were nomadic, and were hunters and foragers. Although the population density was low, it is
believed that toward the end of the Paleoindian Period that the population density increased significantly
(see Walthall 1980: 30). Many southeastern researchers argue that eastern Paleoindian groups may have
based their subsistence economies on the exploitation of extinct big game, given that many sites are
located in prime megafaunal habitats (i.e. major river systems) (Gardner 1974; Goodyear et al. 1979;
Michie 1977; Williams and Stoltman 1965). As of 1992, 15 Paleoindian points have been reported in
Berkeley County, primarily along the Cooper River drainage and Lake Marion. Most of the points were
manufactured from Coastal Plain chert (Charles and Michie 1992:33).

There is the possibility for the existence of a pre-Clovis horizon in the New World. Recent work at Monte
Verde (Meltzer et al. 1997), past work at Meadowcroft Rockshelter (Adovasio et al. 1977; 1985), and
new evidence from Cactus Hill in Virginia is providing ammunition for its existence. The evidence from
Cactus Hill indicates the presence of a prismatic blade industry that dates between 15,000 and 16,500
B.P. (McAvoy and McAvoy 1997). Also, work by Albert Goodyear at the Little Pine Tree site on the
Savannah River in Allendale County, South Carolina is providing some growing evidence for a pre-Clovis
occupation.

ARCHAIC PERIOD

The Archaic Period has been traditionally divided into three divisions — the Early Archaic (10,000 to
8,000 B.P.), the Middle Archaic (8,000 to 5,000 B.P.), and the Late Archaic (5,000 to 3,000 B.P.).
Generally, the Archaic is viewed as a lengthy time of adjustment to changing environments brought about
by the Holocene warming trend and rising sea level.

Early Archaic projectile point forms include the Hardaway Side-Notched, Palmer Corner-Notched, and Kirk
Corner-Notched. Representatives of the terminal Early Archaic bifurcate tradition (Chapman 1975) are
also found in some quantities. The Middle Archaic sequence begins with Kirk Serrated and Kirk Stemmed
points, which are followed by the closely aligned Stanly Stemmed. These are followed by the Morrow
Mountain | and Il types and then the Guilford and Brier Creek lanceolate types. Late Archaic points include
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the early Savannah River Stemmed and the smaller Otarre Stemmed points. Pottery makes its appearance
in the terminal Late Archaic with the fiber-tempered Stallings series and the sand-tempered Thom’s Creek
series (see Blanton et al. 1986).

During the Early Archaic period, the region became warmer and moister because of the melting continental
glaciers, which increased sea levels and precipitation. Oaks were the dominant forest vegetation (Delcourt
and Delcourt 1987) and there appear to have been episodes of heavy rainfall (Segovia 1985). This
environment led to changes in human adaptations that are visible in the archaeological record. Based on
research conducted at two sites in North Carolina's Haw River Valley, Claggett and Cable (1982)
proposed that changes in technology from the Paleoindian to the Early Archaic Periods reflect changes in
settlement organization in response fo post-Pleistocene warming.

Sassaman (1983) suggests that Middle Archaic people were very mobile, perhaps moving residences every
few weeks which fits Binford's (1980) definition of a foraging society. Binford proposed that foragers had
high levels of residential mobility, moving camps often to take advantage of dispersed, but similar resource
patches. He believed that differences in environmental structure could be traced to large-scale climatic
factors and further noted that a collector system could arise under any condition that limited the ability of
hunter—gatherers to relocate residences. During his work in the Haw River area of North Carolina, Cable
(1982) argued that postglacial warming at the end of the Pleistocene led to increased vegetational
homogeneity that encouraged foraging. Sassaman's (1983) "Adaptive Flexibility" model suggests that this
homogeneity allowed for a high degree of social flexibility, which allowed them to pick up and move when
needed. This mobility did not allow them to transport much material, which alleviated the need for
elaborate or specialized tools to procure and process resources at locations distant from camp.

The Late Archaic Period has been described as a time of increased settlement permanence, population
growth, subsistence intensification, and technological innovation (Smith 1986). The Savannah River
Stemmed, small Savannah River Stemmed, and Otarre projectile points characterize the period as well as
the technological development of fiber—tempered pottery known as St. Simons and Stallings (Griffin 1943;
Stoltman 1974). The first use of freshwater shellfish in the region corresponds with the development of
fiber-tempered pottery in the Coastal Plain (about 4,500 B.P.). However, shellfish procurement and pottery
use did not occur above the Fall Line until after 3,700 B.P. (and fresh-water shell midden sites are only
found in the Savannah River Valley). Piedmont and Fall Line inhabitants used soapstone cooking tools
(heating stones, and later, bowls) which explains the late adoption of pottery (Sassaman et al. 1990;
Sassaman 1993).

EARLY WOODLAND PERIOD

Although there has been dispute over when exactly the Woodland Period began, some researchers believe
it started with the beginning of the production of fiber tempered pottery known as Stallings around 5,000
B.P. (Trinkley 1990q). This culture produced a rich material assemblage of worked bone and antler,
polished stone items, net sinkers, steatite heating slabs, stone tools (projectile points, scrapers, knives, and
drills), as well as the fiber tempered pottery. Hanson (1982:21) and Smith (1974:306-311) have argued
that the stimulus for the elaborate material culture may be related to a combination of population increase
and environmental disequilibrium. Binford (1978) has argued a similar hypothesis regarding population
stress as a factor for new forms of food procurement. Hanson (1982:13) notes that mussel availability by
2,500 B.C. had increased because of sea level changes, river gradient, and channel location. However,
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more recent research by Brooks et al. (1989) has found that mussel availability actually may have begun to
decrease in the Savannah River drainage by this time.

The pottery is recognized by its large quantity of Spanish moss fiber (Simpkins and Scoville 1981) which
was included in the paste before it was fired. Vessel forms include shallow bowls, large wide-mouth bowls,
and jar forms. The pottery was built through molding, although coil fractures are sometimes present,
particularly later in the period. Firing was not well controlled and was incompletely oxidized. Decorations
include punctations (with periwinkle shells, reeds, and sticks), finger pinching, and incising. Some of these
motifs are believed to be temporally sensitive (Trinkley 1986; 1990aq; Sassaman 1993).

The Savannah River drainage was the focus of Stallings Phase occupations (Claflin 1931; Hanson 1982;
Sassaman 1993) as well as in the coastal zone area south of Charleston (Anderson 1975). However,
more recent work has identified the pottery up into the Tar River drainage in North Carolina (Phelps
1983:27-28). Several large Stallings sites have been examined in South Carolina including Fennel Hill, Fig
Island, Stallings Island, Rabbit Mount, and Bilbo. They all contained large quantities of artifacts, shell
middens, and abundant features. These sites, however, represent only one aspect of the Stallings Island
settlement system. Sites such as Love and Fish Haul have produced little shell, but had abundant features,
while others such as Clear Mount and Pinckney Island were only sparse scatters. Trinkley (1990a:8)
believes that such sites may be early when the subsistence base was diffuse. Another suggestion was that
they might represent a seasonal round in the Stallings settlement system.

With respect to cultural developments, Stallings appears to represent an elaboration of regional Late
Archaic cultures. Settlement/subsistence strategies of this period appear to reflect seasonal rounds with a
focus on riverine and estuarine resources during the fall and winter, while inland resources were exploited
in the late winter and spring (Trinkley 1990a: 7-8). The Fish Haul Site (38BU80S5) is an example of a
possible Stallings Phase winter-spring camp. Excavations here indicated the use of diverse animal species,
deer and fish being the most prevalent, and intensive collection, processing, and consumption of hickory
nuts (Trinkley 1986).

Although Stallings is considered to be older and the progenitor of the Thom’s Creek pottery, some
radiocarbon dates suggest that the two types are largely contemporaneous (Trinkley 1980b). Thom’s Creek
dates as early as 2,220 +350 B.C. from the Spanish Mount site in Charleston County (Sutherland 1974)
and continues as late as 935+175 B.C. from Lighthouse Point Shell Ring, also in Charleston County. The
artifact assemblage characteristic of the Thom’s Creek phase is almost identical to that found in Stallings.
The pottery, however, is tempered with sand rather than Spanish moss fibers. Some of the potteries are
untempered. The motifs are almost all identical to those found in the Stallings series (Griffin 1945)

including punctations (reed and shell), finger pinching, simple stamping, incising, and finger smoothing
(Trinkley 1980b).

Stratigraphic analyses of the ceramics from Spanish Mount and Fig Island, as well as studies from other
sites suggest a temporal ordering in the Thom’s Creek series. Reed punctated pottery appears to be the
oldest, followed by shell punctated and finger pinched motifs. Later on, there appears to be the addition of
finger smoothed (Trinkley 1983: 44). Sassaman (1993) has offered a somewhat similar analysis of
Stallings wares. Based on a series of attributes he defined three phases:

Phase | spans the interval 4500-3800 B.P. (2550-1850 B.C.), and is characterized in the
early centuries by plain pottery with thickened or flanged lips, and by plain and decorated
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vessels in the later centuries. Phase Il, spanning 4800 to 3400 B.P. (1850-1450 B.C.)
marks the period of abundant and elaborate decoration of pottery. Phase lll encompasses
all fiber-tempered pottery assemblages post-dating 3400 B.P. (1450 B.C.), and is
characterized by a high degree of interassemblage variability (Sassaman 1993).

Neither Sassaman’s (1993) nor Trinkley’s (1983) temporal ordering seemed to work well at the Bass Pond
site on Kiawah Island (Adams and Trinkley 1993). The site yielded an early radiocarbon date of 2090
B.C., firmly placing it in Sassaman’s Phase | period. Yet, after removing the plain wares, the sherds were
dominated by finger pinching which Trinkley (1983) suggests is a later variety. The radiocarbon dating
material was taken from what was believed to be an uncontaminated context and, therefore, it is thought to
be reliable. Adams and Trinkley (1993:175) concluded that it is possible that previous work has
oversimplified what could be a much more complex chronology. Half of Trinkley’s (1980aq) sites were
surface collected, making it possible that there were problems with the seriations.

Projectile points from this time period are typically Savannah River Stemmed (Coe 1964). They reduced in
size later on during the Thom’s Creek phase and are classified as Small Savannah River Stemmed (Oliver
1981). Anderson and Joseph (1988:197) note that there appears to be a “long co-occurrence of both
large and small forms”, suggesting that one type did not replace the other.

Most of the work on Thom's Creek phase sites has been conducted at shell rings (see Trinkley 1980q;
1985; Lawrence 1989). These sites range in size, but are generally about 100 to 300 feet in diameter, 2
to 6 feet high, with a 40 feet wide base and a clear interior. In essence, they are doughnut shaped.
Although their functions have not been fully understood, in the past it was believed that they were
occupation sites for fairly large groups who lived on top of the ring and used the clear central area for
communal activities. These sites suggest that village life was relatively stable and permanent as early as
1600 B.C.. Subsistence focused on mammals, fish, shellfish, and hickory nut resources (Trinkley 1985).
Recent work by Saunders (2003) at the Fig Island shell ring has disputed this interpretation. She found little
evidence for living surfaces on top of the rings and suggests that these sites a combination of egalitarian
villages and ceremonial sites, perhaps seasonally occupied during the summer months with feasting being a
primary activity at the site.

Other work at Thom’s Creek sites includes work by Sutherland (1973, 1974) at the Spanish Mount shell
midden which appears to represent a seasonally occupied camp with a diffuse subsistence base. The work
at Bass Pond by Michie (1979) and Adams and Trinkley (1993) suggest a similar subsistence orientation.
Work at Minim Island and 38BU2 provided results similar to those at Bass Pond (Espenshade et al. 1994).
Testing at a non-midden site on Sol Legare Island was conducted in 1984 by Trinkley. Most of the faunal
remains were from large mammals. The work also identified a portion of a probable post structure.

Refuge (3000-2600 B.P.) and Deptford (2800-1500 B.P.) potteries follow the Stallings and Thom’s Creek
wares. The Refuge series is characterized by a compact, sandy or gritty paste and a sloppy simple
stamped, dentate stamped, or random punctated decoration (Williams 1968). They are very similar to the
preceding Thom’s Creek wares and Anderson et al. (1982:265) note that the typologies are “marred by a

lack of reference to the Thom’s Creek series” and that the Punctate and Incised types are indistinguishable
from Thom's Creek (Trinkley 1990a:11).

Lepionka et al. (1983) investigated a large Refuge shell midden at 38JA61 in Jasper County. While these
large middens occur, there was a significant change in settlement pattern and subsistence. By the end of
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the Thom's Creek period small non-shell midden sites are found which continues into the Refuge phase (see,
for example, Peterson 1971:164-168). This seftlement fragmentation probably is related to an increase in
sea level (Colquhoun et al. 1980; Brooks et al. 1989) which drowned the tidal marshes and sites that the
Thom's Creek people relied on. This stress on the subsistence base may have resulted in an expansion of
the seftlement system into various environmental settings (Hanson 1982:21-23). Sassaman et al. (1990)
believe that the development of mature, upland tributaries was also essential to this process.

Deptford potteries, which begin to occur in the latter part of the Early Woodland, are characterized by a
fine to coarse sandy paste with surface treatments including Plain, Check Stamped, Simple Stamped, Cord
Marked, Geometric Stamped, and Complicated Stamped (Williams 1968).  Shell tools are uncommon and
bone tools are very rare. This has led some researchers (Milanich and Fairbanks 1980: 75) to conclude
that “wood must have been worked into a variety of tool types”. A small stemmed point tentatively
described as “Deptford Stemmed” (Trinkley 1980c: 20-23) has been found associated with these sites. It
appears to be a culmination of the Savannah River Stemmed reduction seen earlier on. Points similar to
Yadkin Triangular points have also been found at Deptford sites (Coe 1964; Milanich and Fairbanks
1980). Sassaman et al. (1990) report that, in the Savannah River Valley, triangular types appear to be
more strongly associated with Deptford than stemmed types.

It has also been noted that there is a co-occurrence of the larger triangular Yadkin and Badin type points
with smaller triangular forms such as Caraway which has traditionally been attributed to the Late Woodland
and Mississippian Periods (Blanton et al. 1986:107); Sassaman et al. 1990; Trinkley 1990q). Blanton et
al. (1986) believe that these point types may have been used at the same time for different purposes.

Site 38LX5 situated in Lexington County in the Fall Line zone has provided the earliest radiocarbon date for
the Deptford Period — 1045+£110 B.C. (Anderson 1975). A site on St. Simons Island in Georgia has
produced the latest date of A.D. 935+£70. Anderson et al. (1982) have suggested a date range of about
800 B.C. to A.D. 500.

In coastal Georgia, Milanich and Fairbanks (1980:70-73) suggest that the settlement pattern consists of
coastal zone and coastal plain sites. The coastal zone sites are located adjacent to tidal creek marshes
and have evidence for a diffuse subsistence system. The inland sites are also small, lack shell, and are
located on the edge of swamp terraces. South Carolina sites appear to be similar, although there are
Deptford shell middens, which exhibit a very focused subsistence emphasis (Trinkley 1990b). Sites such as
Pinckney Island and Minum Island consist of large Coastal Zone Deptford occupations, while sites such as
38BU747 (Trinkley 1990b) consist of only small, focal shell midden occupations. Also, site 38BK984
(Roberts and Caballero 1988) provided evidence of non-shell midden Deptford occupations on the Coastal
Plain.

Inland sites on the Fall Line and Coastal Plain consist of 38AK228-W, 38LX5, 38RD60, and 38BM40
(Anderson 1979; Ryan 1972; Trinkley 1978; 1980c). The sites are associated with swamp terrace edges,
which is productive in nut masts and also large mammals such as deer. The Lewis-West site (38AK228-W)
has probably the best data on Deptford “base camps” where there is evidence for abundant food remains,

storage pits, elaborate material culture, mortuary behavior, and craft specialization (Sassaman et al.
1990).

At Pinckney Island and Minum Island the majority of calories came from shellfish while mammals were
somewhat insignificant (Trinkley 1981b: 57-60; Drucker and Jackson 1984; Espenshade and Brockington
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1989). At Minim Island, there was also a strong reliance on fishing in the late spring and summer, while
in the fall they appear to be involved in oyster gathering and exploiting nearby nut masts. Work at 38BU2
on Spring Island yielded similar subsistence information for the Deptford phase as has been found at other
sites which Espenshade et al. (1994) have called “oystering stations”. Sites such as 38BU833 (Trinkley et
al. 1992a), the Colleton River sites (Kennedy and Espenshade 1992), 38BU1270 (Kennedy and
Espenshade 1991), 38BU747 (Trinkley 1990b), and 38BU464, 38BU1214, and 38BU1262 (Trinkley
1991).

MIDDLE WOODLAND

The Deptford Period continues on into the Middle Woodland Period. However, the Deptford phase is still
part of an early carved paddle stamped tradition which is believed to have been replaced by a northern
intrusion of wrapped paddle stamping (Trinkley 1990aq).

In South Carolina, the Middle Woodland is characterized by a pattern of settlement mobility and short-term
occupation. It is characterized by the Wilmington phase on the southern coast and the Hanover,
McClellanville/Santee, and Mount Pleasant assemblages on the northern coast.

McClellanville (Trinkley 1981a) and Santee (Anderson et al. 1982:302-308) wares are characterized by a
fine to medium sandy paste with a surface treatment primarily of V shaped simple stamping. Although the
two potteries are very similar, the Santee series may have later features, such as excurvate rims and interior
rim stamping which the McClellanville Series pottery does not exhibit. Both of these types concentrate on
the north central coast of the state (Trinkley 1990a: 18).

Wilmington and Hanover are actually believed to be regional varieties of the same ceramic tradition. It is
characterized by crushed sherd or grog tempering which makes up 30 to 40 percent of the paste and
ranges from 3 to 10 mm in size. Caldwell and Waring (Williams 1968:113-116) first described the
Wilmington wares from sites examined in coastal Georgia.  South (1959) described Hanover from his
survey of the southeastern coast of North Carolina and portions of the northeastern coast of South Carolina.
Waring (Williams 1968:221) sees the Wilmington wares as intrusive from the Carolina coast, but the
pottery has some Deptford traits. Caldwell and McCann (1941:n.p.) observed that, “the Wilmington
complex proper contains all the main kinds of decoration which occurs in the Deptford complex with the
probably exception of Deptford Linear Checkstamped” (see also, Anderson et al. 1982:275). Therefore,
cord marking, check stamping, simple stamping, and fabric impressing are found with sherd tempered
potteries. Radiocarbon dates for Wilmington and Hanover phase sites range from 135+85 B.C. from site
38BK134 to A.D. 1120+100 from a Wilmington house at the Charles Town landing site (38CH1). Dates
seems fo cluster, however, from about A.D. 400 to 900 (Trinkley 1990a: 18).

Another cultural trait of the Wilmington phase was the introduction of sand burial mounds. These have
been found in coastal North Carolina and in areas along the southern South Carolina coast, leaving
somewhat of a “gap” in the central area between the two states. Some of the mounds that have been
associated with the Middle Woodland have been questioned, particularly in the Savannah River Valley
where the assemblages are often dominated by later Irene and Savannah wares. A mound on nearby
Callawassie Island is one such mound, which was apparently constructed with refuse from an adjacent St.
Catherines village (Brooks et al. 1982). Therefore, it is still not clear if the mounds developed during the
Wilmington phase or if they developed afterwards (Kennedy and Espenshade 1992).
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Marine shell middens that extend along the tidal marshes characterize most Wilmington sites. On
Wilmington Island there are several sites which merged to form a ridge of shell extending nearly three miles
along the shore (Caldwell and McCann 1941).

Regarding settlement patterning, Michie (1980:80) correlates rising sea levels with the extension of Middle
Woodland shell middens further up the Port Royal estuary. Along the Wando River, Brooks and Scurry
(1980:75-78) found that site location was not only affected by sea level fluctuations, but also by soil type.
They believe the soil correlation is due to upland sites having functioned as extraction areas, primarily for
acorns, hickory nuts, and deer. Wilmington sites along the coast have, by some, been seen as seasonal
exploitation areas for gathering oysters. However, if these sites are seasonally occupied locations, then it
assumes that people moved to and from the coast on a yearly basis. Sassaman et al. (1990:317) believe
that the population expansion and pressure experienced during the Woodland Period in the Middle
Savannah River Valley would reduce the mobility necessary to support a seasonal movement of Wilmington
people. Generally speaking, Wilmington sites have been interpreted as representing fall/winter seasonal
camps (Trinkley 1974; 1990q).

Kennedy and Espenshade note that if Wilmington people were visiting the coast during a certain season to
exploit the oyster beds, then we should find corresponding sites somewhere else to compensate for the
remaining portion of the year. However, we have not yet found any of these corresponding sites (Kennedy
and Espenshade 1992).

LATE WOODLAND

Essentially, the Late Woodland is a continuation of previous Middle Woodland assemblages. In Francis
Marion National Forest, the Late Woodland is characterized by a continuation of the Santee pottery series.
The Hanover and Mount Pleasant pottery series are also found as late as A.D. 1000 (Trinkley 1989). Cable
(2001:15) indicates that Wilmington and Cape Fear Fabric Impressed dominate during this period as well.
Unfortunately, this period is difficult to delineate from the preceding Middle Woodland period or
subsequent Mississippian period (Sassaman et al. 1990:14). Sites with Late Woodland or Mississippian
occupations tend to contain small, triangular points such as the Caraway or Pee Dee (Coe 1964).

Stoltman (1974) observed in the Middle Coastal Plain that Late Woodland sites have a settlement pattern
characterized by dispersed upland settlement, which he believes, may indicate the beginnings of slash and
burn agriculture or intensification of upland resource procurement. In the coastal area, sites are also
numerous, small and dispersed which suggests a decrease in settlement integration over the Middle
Woodland period. Contrasting this pattern, Piedmont sites are few and are dispersed along tributaries with
little if any interriverine occupation (Goodyear et al. 1979; Taylor and Smith 1978).

The Woodland period sequence for Francis Marion National Forest is currently poorly understood. The
current model in use was supplied by Anderson’s (1982) work at Mattassee Lake.

MISSISSIPPIAN PERIOD

The Mississippian Period (A.D. 1100 to 1640) is characterized by a sedentary village life, agricultural food
production, and regionally integrated and hierarchically organized social, political, and ceremonial
systems (Anderson 1990). Not much is known about the Mississippian Period in this area of the state.
Most of the work has been done in the middle Savannah River Valley or along the Wateree River Valley in
the central part of the state. It is possible that Mississippian occupations are aligned with the Scott’s Lake
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Mound Center on the Upper Santee River as well as the Wateree Mound Complex near Camden.
Anderson’s (1982) ceramic sequence is based on data supplied by local collectors, Coe’s (1995) work at
Town Creek in North Carolina, and excavations conducted by Stanley South (1971) at Charlestowne
Landing. Anderson’s phases include Santee I, which is dominated by Santee Simple Stamped, Jeremy,
and Pee Dee. Ultimately, DePratter and Judge's (1986) sequence for the Wateree mound complex may
demonstrate to most effectively describe the local sequence (Cable 1991: 15).

PROTOHISTORIC PERIOD

The Seewee, Wando, Etiwan, and Sampa resided in villages located in the Charleston Harbor area. The
Seewee Indians are known to have occupied the area of Francis Marion National Forest from Bull’s Bay to
the Santee River and as far inland as St. Stephen and Moncks Corner (Swanton 1946: 182-183). By the
time Lawson visited them in 1701, their numbers had been severely reduced by small pox. The Thornton-
Morden map ca. 1695 (Figure 2) shows the location of “Sewel Indian Fort” south of the Wando near
Toomer Creek. Other Indian seftlements shown on this map in the Berkeley County vicinity are attributed to
the Sampa and the Wando. Just prior to the Yamassee War of 1715 the Seewee were credited with living
in a single village 60 miles northeast of Charles Town. This village was comprised of 57 individuals
(Waddell 1980: 296-297). Wadell believes the distance was measured by the route taken to get to the
village, rather than as the crow flies; therefore putting the settlement south of the Santee River near the
French settlements (see Cable 2001).

Ethnohistoric accounts of aboriginal land use patterns indicate a range of potential settlement strategies.
Waddell’s (1980: 37-50) interpretation of the Jesuit, and later English, accounts of the Edisto and Seewee
Indians of the central South Carolina coast would suggest that these groups dispersed into the interior in
small family units for significant portions of the year and exploited the upland forest communities and
swamps from a series of temporary residences. Juan Rogel, the Jesuit monk upon whose observations
Waddell depended heavily, observed that the Edisto village of Orista was comprised of some twenty
households during the agricultural season, but after the fall harvest these households divided into “twelve or
thirteen different villages” and dispersed inland to collect nuts and hunt game. Rogel indicated that this
dispersed phase of the settlement system encompassed about three-quarters of the yearly cycle, ending only
with the planting season. Grant Jones (1978: 191-198), by contrast, has argued that the seemingly high
residential mobility described by the Jesuits may have resulted from a contemporary adaptive response to
avoid the Spanish rather than a long-lived pattern of coastal sea island settlement and that the pre-contact
pattern was probably much more stable and sedentary. This pre-contact pattern, according to Jones, was
probably one of dispersed agricultural towns or “plantations” that were occupied on a permanent basis.
Moreover, a review of the pertinent ethnohistoric accounts from other periods of historic contact failed to
establish that groups actually relocated their habitations to the interior to conduct fall nut harvests and game
hunting, and further led him to conclude that such activities could have just as feasibly been implemented by
logistical forays comprised of specialized task groups originating from towns situated along the coast and
major rivers.

Archaeologically, nothing is known about the protohistoric occupation of the Cooper River area. Pottery
examined thus far appears to have been made no later than the fifteenth century. It is possible that some
protohistoric potteries are similar to those associated with the Woodland Period and, therefore, the sites
have not been recognized. Clearly, there is much left to understand about the pottery sequence along the
Cooper River.
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Figure 2
Thorton-Morden Map Circa 1695 showing the

locations of Historic Indian Groups and European Settlers
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CULTURAL CONTEXT

HISTORIC OVERVIEW

The European settlement of Berkeley County and the subsequent history of the study area is tied to the
successes and failures of Charleston and the Lowcountry’s plantation economy. Settlement of the region
was first advanced under the Lord Proprietors, several of whom were also engaged in the Barbadian
plantation system and the African slave trade. Hence colonial South Carolina was a product of the
plantation from the onset, and was frequently regarded as the northernmost outpost of the Caribbean. The
social system envisioned by the Lord Proprietors was one that meshed plantation dynamics with English
nobility. While this system was never implemented as rigidly as the Proprietor’s “Grand Model” proposed,
the combination of slavery and the English class system influenced and structured the social dynamics of the
Carolinas in the early colonial period.

As a major port of southern Carolina, Charleston quickly ascended to a position of political, religious, and
social dominance within the region. The Indian trade drove the early export economy. Approximately
64,000 deerskins were exported annually to England at the end of the seventeenth century (Edgar 1998:
136). Families who were more residents of the Town than of the outlying plantations that created their
fortunes planted the hinterlands of early Charleston. The 1695 Thornton-Morden map shows Goose Creek
and the lowest portion of Cooper River heavily occupied by that time (see Figure 2). Cooper River north of
the mouth of Goose Creek contained a relative handful of settlements. Overseers took the place of absentee
landlords in the management of many of the early plantations. The labor pool early on was composed of
both Native American and African-American slaves. As the eighteenth century progressed, Africans
became the primary source of labor. The increase in their population caused a visitor in 1737 to remark
that “Carolina looks more like a negro country than a country settled by white people” (in Wood 1974:
132-133). The slave population of Carolina increased from 1,500 individuals in 1670 to 4,100 in 1710
to 20,000 in 1730 (Weir 1983: 145), and Carolina obtained a black majority by the early 1700s (Wood
1974: 149). This exponential growth ended in 1741 when a prohibitive duty on new slave imports was
levied after the Stono Rebellion.

While Charleston acted as the hub of settlement within the Lowcountry, settlement also spread into the
surrounding hinterland as the plantation economy expanded outward and solidified. With the end of the
Indian trade and the beginning of rice production, the inland waterways became the chief method of
conveying rice to the market to be shipped to Europe. Rogers (1989: 9) notes that colonial land polices
were created in the 1700s which were conducive to the formation of plantations. First, the crown decided
to honor patents for landgraves and cassiques (orders of nobility) in the 1730s.  This translated into large
tracts called baronies being placed in the hands of single individuals. The headright system was also used
to promote plantation growth. A headright of fifty acres was allotted for each slave brought into the colony.
Those individuals able to purchase large numbers of slaves were thus rewarded with land acquisitions.

St. James Santee, St. Andrews, Christ Church, St. Thomas and St. Denis, St. John's Berkeley, St. James
Goose Creek, St. Paul’s, and St. Bartholomew’s parishes were all established in 1706. With the exception
of St. Johns Berkeley, all of these parishes were situated along the coast to Charleston’s north and south,
while St. John's Berkeley was established along the Cooper River inland from Charleston. The Cooper River
drainage incorporates territory from St. Stephen, St. James Santee, St. James Goose Creek, St. John's
Berkeley, and St. Thomas and St. Denis Parishes (Figure 3). This riverine settlement distribution was
predicated on the plantation system, and in particular, on rice agriculture. Once the crops reached
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Figure 3

South Carolina Parishes in 1775 (in Edgar 1998)
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Charleston, the powerful merchants took command preparing their passage to the market. Rogers (1989:
12) states that the influence of Charleston’s merchant oligarchy was even felt in the outlying parishes.
Cainhoy, Moncks Corner, Childsbury and other satellite communities had country stores established and
operated by the Charleston merchants. Many of these communities would not survive into the nineteenth
century once riverine travel declined in importance.

Early exports from Carolina included deerskins, naval stores (primarily tar and pitch) and subsistence crops
such as corn, peas, and meat. By the 1690s Carolina had begun to supplement these exports with two
cash crops: rice and indigo. Rice agriculture experienced an experimental phase prior to the introduction
of a Madagascar seed strain then flourished dramatically. One expert estimates that the land cleared and
planted in rice in 1730 was equal to all of that land cultivated in the preceding 40 years, and after 1720,
rice agriculture became the staple of South Carolina’s plantation economy (Weir 1983: 145). Rice was
supplemented by indigo, as well as by a variety of plantation industries focused on supplying Charleston’s
active construction trade. Once source identified brickmaking as a profitable second product to rice (Irving
1969: 11), and brick kilns became features on many of the larger Lowcountry plantations. Brick
kilns/plantations were mainly distributed along the Cooper, Wando, and Back Rivers to the east of
Charleston, as well as along the Ashley and Stono Rivers to the west. Another industry of the early
Carolinians was livestock raising. Anderson and Logan (1981: 39) suggest as this particular industry was
carried out in a separate ecological niche from rice agriculture, it was compatible to the growth of the
major cash crop.

The naval stores industry, and later the timber industry, provides a long-lived corollary to the plantations

with the social economy of the region. The production of commodities such as tar, pitch, turpentine, and
rosin from longleaf pine for the construction and maintenance of ships was a critical industry of Colonial
and nineteenth century South Carolina. Adams (2002) has recently provided a description of the yearly
work schedule, living and social conditions of Carolina slaves working in the naval stores industry. While
the sap was running during warm weather, small groups of typically male slaves often lived in isolated
camps in the stand of trees they were working. Housing usually consisted of small temporary buildings and
provisions were brought in from the main settlement. Slaves working in naval stores often supplemented
their provisions by trapping and fishing. Sites associated with these camps tend to be small and rather
ephemeral.

Naval stores production peaked in the late nineteenth century, but had virtually disappeared by the 1920s
with the advent of steam and diesel vessels (Harmon and Snedeker 1997). Tar kilns are only one among
various physical components that may have survived this industry including gum boxing stands, pitch
production basins, distilling sites, overland wagon and railroad transportation networks, and river landing-
wharf-dock facilities used exclusively for naval stores shipping (Robinson 1988: 1-3).

The 1773 Cook map (Figure 4) shows the locations of settlements along the Cooper River drainage prior to
the American Revolution. It is clear that the preferred location of settlement was along major waterways.
The 1820 map of the area from Mills’ Atlas (Figure 5) shows that settlement patterning did not change
significantly.

The South Carolina coastal region played an important role in the Revolutionary War and the area east of
Charleston gained its current name from the exploits of the American General Francis Marion, nicknamed
the “Swamp Fox” and widely recognized as the father of guerrilla warfare. Marion secured his forces
within the swampy regions surrounding Charleston, and from there launched attacks on the British,
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Figure 4
The 1773 Cook Map
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Figure 5
The 1820 Vignoles and Ravenel Map in Mills’ 1825 Atlas of South Cogrolina
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effectively disrupting their land based supply lines for much of the war. Following the war, the production
of naval stores, rice, and indigo declined in response to the loss of British tariffs supporting the production
of these staples. Anderson and Logan (1981: 44) also note that cotton gained favor as a cash crop during
this time period, since flooding along the Santee River had ruined several rice harvests and fields.
Therefore, planters in St. Stephen’s Parish began to experiment with cotton agriculture in the 1790s.

Rice agriculture enjoyed a resurgence with the introduction of tidal rice culture. Tidal rice agriculture used
the tidal flow of inland rivers to flood and drain rice fields, and the dikes surrounding these fields protected
against flood damage. While tidal rice agriculture was labor-intensive, both during the construction of
dikes and ditches and in the care and harvest of rice plants, it engendered a new era in plantation
agriculture with fewer and larger plantations established along major rivers. The requisite of tidal flow
compelled planters to establish their operations at a distance of less than 15 to 18 miles from the coast
(Hilliard 1975: 57).

Reverend Abiel Abbott of Massachusetts made several trips to South Carolina in the 1810s and 20s for
health reasons. During his times there, he visited a number of friends living in Goose Creek and along the
Cooper River. This included visiting the Izard family in 1818 who were living at The Elms Plantation, the
Ropers who were living at Point Comfort on the West Branch in 1828, and the Smiths at Broom Hall
(Moore 1967a and b). What is particularly interesting about Abbott’s diary entries are the insights he
provides on the personalities of his friends, the comments on the architecture of the plantation houses, and
the vivid descriptions of the surrounding landscape.

Edmund Ruffin traveled through the Berkeley County area in 1843 as an agricultural and geological
surveyor. His diary also provides much information about the antebellum landscape and culture. During his
travels he visited Dr. Edmund Ravenel on a creek of the Cooper River, Eutaw Plantation in the Wadboo
Barony, and other locations in the Cooper River drainage looking for good sources of marl for use as
fertilizer. At that time, much of the soil in the southern states was exhausted and agricultural practices were
in much need of reform. He notes “Our journey extended through the several parishes of [ER]. Goose Creek
parish especially, which is now as much a scene of desolation as any, formerly furnished residences &
plantations for many of the most wealthy planters. We passed two abodes of former magnificence as well
as wealth . . .. One of these places was the property & residence of one of the Middleton family. . . .
The other place is Spring Grove. . . . Now it has neither resident proprietor nor cultivator. It was bought not
long since at $3,000, & is held as a resource for timber for another place” (Mathew 1992: 61-62). Of
interest is that Ruffin was using the Vignoles and Ravenel map of 1820 published in Robert Mills’ 1825
Atlas of South Carolina (Figure 5). While he states that the map is largely accurate, he complained that the
map did not accurately portray the twists and turns of the various creeks and rivers (Matthew 1992). The

Vignoles and Ravenel map is also useful in comparing names and plantations with those mentioned by
Reverend Abbott.

Figure 6 shows plantations along the Cooper River drainage as they were in the year 1842 (in Irving
1932). In that year, John B. Irving traveled the river by steamboat, making commentary on the plantations,
their families, and their personalities. Like the Vignoles and Ravenel map of 1820, this map also provides a
back drop to compare Ruffin’s travels through this portion of the state. In addition, a series of maps was
compiled by H.A.M. Smith from old plats, which show settlements along the East and West Branches (Smith
1988).
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On the eve of the Civil War, the Lowcountry featured a plantation economy in which rice plantations were
the most profitable and noted feature, but which also presented smaller inland cotton plantations,
subsistence farms, and industrial plantations and kiln sites. While the settlement system of this economy
was predominantly rural, small “summer” settlements such as Cainhoy, Cordesville, Gravel Hill, Honey Hill,
McClellanville, and Spring Hill were also found within the region. Despite the existence of subsistence
farms, rural communities, and industrial sites, the culture of the Lowcountry was still dominated by the
plantation economy, and hence the conclusion of the war and the enforced abolition of slavery precipitated
dramatic change within the Lowcountry society.

After the war, the South was forced to face the painful process of Reconstruction. The emancipation of the
slaves forced Southerners who owned plantations to evolve a new system of farm labor and management.
In the first years after the war, a contract wage labor system was imposed almost universally by the
Freedmen’s Bureau. Many former planters liked the wage labor system since it allowed them direct
supervision over the workers and provided them with a method of overseeing productivity. However,
former slaves often had very specific and individual requirements or requests for their labor contracts, which
frustrated the owners (Range 1954). Because of complaints by freedmen, a share system was established
where they worked either as a cropper or renter. Former slaves considered it a better system since they
believed that anything was better than working in a gang for wages which, to them, closely resembled
slavery. With the share system, they believed that they would have more direct control over their economic
lives with little interference from the white man (Range 1954).

Wage labor contracts gradually gave way to two kinds of tenancy — sharecropping and share-renting.
Sharecropping required the tenant to pay the landlord part of the crop produced, while renting required
that he pay a fixed rent in either crops or money. In sharecropping, the tenant supplied the labor and half
of the fertilizer, while the landlord supplied the land, house, seed, tools, work animals, animal feed, wood
for fuel, and the other half of the fertilizer. The landlord, in return, received half of the crop at harvest. In
share renting, the landlord supplied the land, housing, and either a quarter or a third of the fertilizer costs.
The tenant supplied the labor, animals, animal feed, tools, seed, and the remainder of the fertilizer.
Generally, when the crop was harvested it was divided in proportion to the amount of fertilizer that each
party supplied. However, there were variations on this type of contract (Orser 1988).

Rice agriculture suffered most from the war, and was also impacted by its establishment in Louisiana and
Texas, where soils were firm enough to withstand mechanized cultivation. As the agricultural economy of
the region declined, settlement also decreased. By the late 1800s, the region supported two sets of
commercial enterprise: phosphate mining and timbering. What remnants were left of the plantation
economy primarily existed through the preservation of certain plantation estates by wealthy northerners as
winter homes. Still others, such as Middleburg on the East Branch of Cooper River, remained in the hands
of the old planter families well into the late twentieth century and produced rice into the early twentieth
century.

In the late 1800s industrial timbering industries began buying up large tracts of land where they built mills
and logged large stands of timber in the Southern pine belt (Hester 1997). The twentieth century witnessed
a greatly diminished rural settlement focused upon subsistence and truck farming and on employment within
the timber industry. Despite cooperation with government foresters, they had nearly depleted mature stands
of trees by 1918. The Clarke-McNary Act of 1924 permitted the Federal government to acquire land for
timber production. The purchase of the Wambaw unit corresponding to what is now Francis Marion
National Forest was approved in 1928 by the National Forest Reservation Commission. Several timber
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%ure 6
Cooper River Plantations in1842 (from Irving1932)
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companies including North State, Atlantic Coast and Tuxbury held most of the 100,000 acres making up
the Wambaw unit. That property was finally purchased in 1933 (Cable 2001: 26; see Fetters 1990).

In 1934 the South Carolina General Assembly created the SC Public Service Authority, Santee-Cooper, to
improve navigation through the Cooper, Santee, Congaree and Wateree River systems. Lake Marion and
Lake Moultrie, as well as a system of dikes and canals were built between 1938 and 1941. A 6.5 mile
long diversion canal connects Lake Marion with Lake Moultrie to fill its 64,000 acres with water to operate

the hydroelectric plant on Lake Moultrie (Berkeley-Charleston-Dorchester Council of Governments 1999: II-
39).

In 1901 a Naval yard was established on the Cooper River, which began a dependency upon military
employment. This increased during World War | and subsequent wars, and peaked in 1943. In 1941 the
Charleston Naval Weapons Station was created as a Naval Ammunition Depot. To the north, a 5,000 acre
U.S. Army storage area was acquired in 1954 and was annexed to the Weapons Station. Later it was
converted into the Polaris Missile Facility Atlantic. This military expansion contributed to a substantial
population increase in the 1950s and 1960s for the lower part of Berkeley County. The towns of Goose
Creek and Hanahan were rapidly transformed from rural countryside to a heavily concentrated urban area
(Berkeley-Charleston-Dorchester Council of Governments 1999: [1-39).
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IV. RESEARCH DESIGN

BACKGROUND RESEARCH

Background information was gathered from a number of sources, most of which are located in Columbia.
These sources include:

> The State Archaeological Site Files housed at the South Carolina Institute of Archaeology and
Anthropology (SCIAA) in Columbia;

> Standing Structure Surveys on file with the South Carolina Department of Archives and History
(SCDAH) in Columbia which includes resources recorded in the 1989 study “The Historic Resources
of Berkeley County”;

> National Register files, including the Cooper River National Register District, housed at SCDAH in
Columbia;

> Leland Ferguson and David Babson's cartographic study of the East Branch of Cooper River — copy
on file at New South Associates, Columbia;

> Archaeological reports on file at SCIAA in Columbia;

> USC Anthropology Department Master’s Theses on file at Thomas Cooper Library, USC Columbia;
> Countywide histories; and

> Other resources identified during background research.

Staff from New South also drove through the Cooper River area and made notes on the current condition of
the various locations of the project area and noted any obvious threats. We also interviewed managers that
could provide us with insight as to future threats or problems. They included Beaufort County planners and
managers, Archives and History staff, Historic Charleston Foundation staff, the Heritage Trust archaeologist,
the SC Parks, Recreation, and Tourism archaeologist, US Forest Service archaeologists, SCDOT
archaeologists, and archaeologists who routinely work in the area. Archaeological reports were also
consulted to determine the condition of sites and any future threats.

ANALYSIS

Analysis of the compiled information included:

> Putting the locations of archaeological, architectural, and historical resources on USGS topographic
maps in a GIS database using ESRI’s ArcView 3.2. The GIS layers will allow new information to be
added or updated in the future and will allow the printing of maps at various scales and of various
locations on an as needed basis;
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» Compiling an associated GIS database to minimally include official state numbers and/or historic
names, National Register eligibility recommendations (on the Register, eligible for inclusion in the
Register, potentially eligible for inclusion in the Register, not eligible for inclusion in the Register;
eligibility unknown), type of resource (e.g. prehistoric site, historic site, standing structure, etc.), and
current condition if known.

> Determining the kinds of threats to significant or potentially significant sites or properties, if this can
be ascertained. Determine any locations within the study area that are particularly threatened.

The South Carolina Department of Archives and History and the South Carolina Institute of Archaeology
and Anthropology have most archaeological sites, all National Register sites and districts, and all recorded
standing structures in a GIS database. This data is in NAD 1927 UTM Zone 17N projection and we used
their GIS layers as the foundation for this project. However, additional points, polygons, and fields were
added the database since the archaeological data was approximately three years out of date. Also, some
updating was necessary to include National Register eligibility changes brought on with the nomination of
the Cooper River National Register District.

In addition to updating the archaeology layer, we plotted recorded cemeteries into a GIS layer and
included information such as name, state site number (if recorded as an archaeological site), and National
Register eligibility.
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V. CULTURAL RESOURCE LEGISLATION
AND PERMITTING

The following Federal, State, and Local laws, regulations, and permitting affect cultural resources in
Berkeley County and are discussed in detail below. They include:

> Section 106 of the National Historic Preservation Act, as amended;
> Protection of State Owned or Leased Historic Properties;

» Coastal Zone Management Act of 1976;

» DHEC Mining Permits;

> Hazardous Waste Management Facilities;

> Berkeley County Special Area Permits;

> State Laws Concerning Cemeteries; and

> The South Carolina Underwater Antiquities Act.

FEDERAL LEGISLATION
SECTION 106 NATIONAL HISTORIC PRESERVATION ACT OF 1966, AS AMENDED

Much of what has been recorded in Berkeley County is a result of compliance with Section 106 of the
National Historic Preservation Act of 1966, as amended (see Appendix A). This legislation requires that if
Federal funding or permitting is involved in an undertaking, that the effects of the project on cultural
resources must be considered. Federal agencies carry out many activities that may affect historic properties.
These include projects affecting property owned by the federal government such as rehabilitation or
demolition of federal courthouses or timber management on U.S. Forest Service land. Federal activities also
include projects assisted with federal funds, grants, or loans, such as Community Development Block
Grants. Other activities require federal permits or licenses such as a Federal Communications Corporation
(FCC) license needed to construct a cellular communications tower or a Federal Deposit Insurance
Corporation (FDIC) license needed to open a branch bank, or an Army Corps of Engineers permit needed
to fill a wetland. Also included are highway widening projects and new roads which are funded with
federal dollars. All of these activities are subject to the Section 106 process. Federal agencies are
responsible for determining which of their activities are subject to Section 106 review and for ensuring that
their designees and program applicants carry out responsibilities delegated to them.

The law and regulations require federal agencies to consult with the State Historic Preservation Officer
(SHPO) and give the Advisory Council on Historic Preservation an opportunity to comment before projects
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are implemented. The Section 106 process also provides for public input in the decision making. The
Section 106 regulations outline a process for allowing federal agencies to fully consider historic
preservation issues in planning projects. Federal agencies are responsible for completing the following
steps in the process:

1. Initiating Review: The agency must determine if Section 106 applies to a given project
and, if so, initiate review.

2. Identifying Historic Properties: They must determine the area that will be affected by the
project (i.e., the area of potential effects or APE) and gather information to decide which
properties in the project area are listed in or eligible for the National Register of Historic
Places.

3. Assessing Effects on Historic Properties: They must determine how historic properties
might be affected by the project.

4. Resolving Adverse Effects: They must explore feasible alternatives to avoid or reduce
harm to historic  properties. Then the agency must reach agreement with the State Historic
Preservation Officer (and the Advisory Council in some cases) on measures to deal with
any adverse effects (from the SCDAH webpage:
http://www.state.sc.us/scdah/hpsection106review.htm).

Archaeological sites and standing structures are assessed using the criteria put forth in National Register
Bulletin 36 (Townsend et al. 1993). The quality of significance in archaeology and architecture is present in
sites that possess integrity of location, design, setting, materials, workmanship, feeling, association, and:

A. that are associated with events that have made a significant contribution to the broad
patterns of our history; or

B. that are associated with the lives of persons significant in our past; or

C. that embody the distinctive characteristics of a type, period, or method of construction,
or that represent the work of a master, or that possess high artistic value, or that represent
a significant and distinguishable entity whose components may lack individual distinction;
or

D. that have yielded, or may be likely to yield, information important in prehistory or
history.

Sites and standing structures are recommended as not eligible, potentially eligible, or eligible for the
National Register of Historic Places. A number of archaeological sites have never been officially assessed
for their National Register eligibility and are listed as “unknown”. Obviously, “not eligible” means that the
resource does not fulfill any of the National Register criteria and an undertaking will not adversely impact a
significant cultural resource. A recommendation of “potential eligibility” or "eligibility not determined"
means that additional work is needed to determine if a site or structure fulfills any of the National Register
criteria. A recommendation of “eligible” means that the cultural resources contain criteria and attributes that
would make it eligible for inclusion in the National Register of Historic Places. If the site is determined
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“eligible” it is not automatically listed on the National Register. To list the resource, a National Register form
would have to be filed and the nomination would have to pass state and federal review.

As previously mentioned, a recommendation of “potentially eligible” or "eligibility not determined" means
that additional work is needed to determine eligibility. For standing structures this additional work could
include more in depth historical research as well as a more thorough examination of the structural elements
and integrity to determine if they qualify under Criteria A, B, and/or C. Typically standing structures do not
qualify under Criterion D. For archaeological sites, additional work usually means that subsurface testing is
needed to determine what kind of data are present, its integrity and whether the data has the ability to
address important research questions. Therefore, archaeological sites are usually evaluated through
Criterion D because the significance of archaeological remains is more obscure than other types of sites.
Unusual archaeological sites, such as those containing unique standing structures or with a known history
(the birthplace of a famous person or the location of an event significant in American history) are often
significant under additional criteria, although they may also have archaeological deposits significant under
Criterion D.

Most researchers accept that the “significance of an archaeological site is based on the potential of the site
to contribute to the scientific or humanistic understanding of the past” (Bense et al. 1986:60; see also Butler
1987). Michael Glassow (1977) uses physical characteristics to determine the resources potential to
contribute to research. These physical attributes consist of variety, quantity, integrity, clarity, and
environmental context. Of these characteristics, integrity is given the greatest weight since without it,
interpretation is, at best, tenuous. Quantity is considered the least important since it is dependant of site
type. For instance, sites continuously occupied or re-occupied will produce more artifacts than short-term
occupations. All of these sites comprise the totality of the human record and must be examined to obtain a
complete understanding of past lifeways.

A recommendation of “eligible” means that a significant resource will be adversely affected if an
undertaking, such as road construction or earth moving, is to occur. To mitigate this adverse impact, the
archaeological resource can either be preserved in place or data recovery can be undertaken to collect the
important information before the resource is destroyed. For standing structures, mitigation can occur through
HABS/HAER documentation. Alternatively, the structure can be moved, although in some cases this can
detract from its eligibility, unless it is moved to a similar setting. In the situation where mitigation must occur
all agencies will typically enter into a Memorandum of Agreement (MOA) regarding the treatment of the
resource. This MOA typically includes a preservation plan, if the resource is to be preserved in place. If it
cannot be preserved in place a data recovery plan is submitted outlining the field methods, analysis, and
reporting of any archaeological work there. If the resource is a standing structure, this data recovery may
consist of the HABS/HAER documentation.

Cultural resources recommended as eligible for the National Register can be significant at the Local, State,
or National level. Cultural resources listed as National Historic Landmarks are also listed on the National
Register. However, National Historic Landmarks have illustrated that they contain “exceptional value in
representing or illustrating an important theme in the history of the Nation” (http://www.cr.nps.gov;
National Park Service Website).
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STATE AND LOCAL LEGISLATION
PROTECTION OF STATE OWNED OR LEASE HISTORIC PROPERTIES

Title 60 of the 1976 Code of Laws of South Carolina was amended in 1992 by adding Chapter 12
“Protection of State Owned or Leased Properties” (see Appendix B). This amendment gives “authority to the
Department of Archives and History to identify, record, and evaluate all State-owned or leased facilities to
determine which of these facilities may be considered historically significant. . . [and to] institute a historic
preservation review process for permanent improvements and construction affecting historic properties or
facilities.” Section 60-12-30 of the law also requires state agencies to “consult with the department when
planning projects that might adversely affect those properties listed in the National Register of Historic
Places at the time of consultation.” (from SCDAH, SCIAA, and COSCAPA 2000: 4).

COASTAL ZONE MANAGEMENT ACT OF 1976

The Coastal Zone Management Act of 1976, as amended (Title 48, Chapter 39 of the South Carolina
Code of Laws) created the South Carolina Coastal Council (now DHEC-OCRM) and addressed protection of
historical and archaeological properties as well as other environmental issues. Section 48-39-150 of the
Act, as amended, requires DHEC-OCRM to consider the "extent to which the development could affect
...irreplaceable historic and archaeological sites of South Carolina’s coastal zone" when deciding whether
or not fo issue a certification or permit (see Appendix C).

The Coastal Zone Management Act, as amended, directs DHEC-OCRM to develop, implement, and enforce
a comprehensive coastal management program. Under its Coastal Zone Management Program, OCRM has
designated certain natural and cultural areas as “Geographic Areas of Particular Concern” (GAPCs). These
include archaeological sites that are listed in or eligible for the National Register of Historic Places. The
State Historic Preservation Office (SHPO) is asked to advise OCRM on the management of cultural
resources and to determine the eligibility of archaeological sites, structures, objects, and districts for
nomination to the NRHP.

The Coastal Zone Management Program includes:

(A) a regulatory system to manage development in the critical areas. "Critical areas"
include coastal waters, tidelands, and beach/dune systems. In these areas DHEC-OCRM
has direct jurisdiction for permits; and

(B) a system for reviewing state permitted projects, direct federal activities, and any
federally permitted, licensed, or funded project in the coastal zone area. The purpose of
the review and certification process is to determine if the project is consistent with the
policies and procedures of the South Carolina coastal management program. Examples of
actions that DHEC-OCRM reviews for consistency are projects requiring state stormwater
permits, federal stormwater (NPDES)  permits, state sewer and water permits, Army Corps
of Engineers permits, and federal grants (from SHPO, SCIAA, and COSCAPA 2000: 5;
and SCDAH http://www state.sc.us/scdah/hpDHEC_OCRMreview.htm:2004).
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DHEC MINING PERMITS

The South Carolina Mining Act (Sections 48-20-10 through 48-20-310 of the South Carolina Code of Laws)
mandates that no mining may be carried out in South Carolina unless "plans for the mining include
reasonable provisions for protection of the surrounding environment and for reclamation of the area of land
affected by the mining" (see Appendix D). Applicants for mining permits must present reclamation plans to
the South Carolina Department of Health and Environmental Control’s (DHEC's) Division of Mining and
Solid Waste Management. According to the Mining Act (Section 48-20-40), reclamation plans must include
"proposed methods to limit significant adverse effects on significant cultural or historic sites."

Chapter 89-120(C)(4) of the South Carolina Code of Regulations authorizes the Department of Health and
Environmental Control (DHEC) to require surveys of cultural and/or historic resources on a proposed mine
site and to use information from the survey to "determine provisions which meet the requirements for the
protection, relocation, or excavation of significant cultural or historic sites as mining progresses".

The State Historic Preservation Office (SHPO) advises the South Carolina Department of Health and
Environmental Control’s (DHEC's) Division of Mining and Solid Waste Management on the potential impact
of mining operations on historic properties. Upon the SHPO's recommendation, the Division may require a
mining permit applicant to conduct a survey of the proposed mining site to identify buildings, sites, and
structures that are eligible for the National Register of Historic Places and to modify plans to avoid damage
to sites listed in or eligible for the National Register (from http:// www.state.sc.us
/scdah/hpminingpermit.htm).

HAZARDOUS WASTE MANAGEMENT FACILITIES (DHEC)

The South Carolina Department of Health and Environmental Control (DHEC) has published regulations
governing the location of hazardous waste management facilities (S.C. Code of Regulations 61-104;
Appendix E). The regulation stipulates that hazardous waste treatment, storage, and disposal facilities will
be prohibited in areas where they will “adversely impact an archaeological site as determined by the State
Historic Preservation Officer and the State Archaeologist or a historic site as determined by the State
Historic Preservation Officer” (R. 61-104, IV, D.2.a). The SHPO provides comment on how hazardous
waste facilities will affect historic properties (from SCDAH, SCIAA, and COSCAPA 2000: 5).

BERKELEY COUNTY SPECIAL AREA PERMIT

A Special Area Permit (Appendix F) is required “for any proposed developments affecting properties listed
on the National Register off Historic Places or locally designated sites. Exemptions include single family
residential uses (including single family detached, modular housing and manufactured housing per zoning
classification of the parcel) when such use does not exceed one unit per parcel on lots of record as of the
date of this ordinance (adopted August 27, 2001); and for only one lot subdivision of a parcel and the
Zoning administrator determines, in conjunction with the application for a zoning and building permit that
the requested change would not have a clear and substantial detrimental impact on the character off the
historic district” (see Appendix F).
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Special Area Permits are required when:

A. The development would physically alter a National Register Listing or Local Designated site situated
in Berkeley County;

B. That, by the creation of vibration, air emissions, noise or odor, or when the bulk and/or placement
of the structure would in all likelihood produce physical alterations in such National Register Listing
or Local Designated site, or substantially impair the use and enjoyment of such National Register
Listing or Local Designated site by the citizens of Berkeley County; or

C. For National Register Listings or Local Designated sites situated along the main channel of the East
and West branches of the Cooper River as well as the main channel of the Wando and Santee
Rivers, which would be visible from ground level of the National Register Listing, up or down the
riverscape, up to a distance of two thousand six hundred forty (2,640) feet from such National
Register Listing or Local Designated site.

STATE LAW CONCERNING CEMETERIES

Although not all cemeteries are considered to be significant cultural resources, they are all protected by
state law which makes it a felony to knowingly destroy or desecrate burial grounds. State law also
establishes a legal framework for moving abandoned cemeteries when necessary. There are several South
Carolina codes regarding the destruction and desecration of cemeteries; the removal of abandoned
cemeteries; as well as the preservation of abandoned or unmaintained cemeteries. These include South
Carolina Code 27-43-10, Removal of Abandoned Cemeteries; 27-43-20, Removal to Plot Agreeable to
Governing Body and Relatives; 27-43-30, Supervision of Removal Work; and 16-17-600, Destruction of
Graves and Graveyards. (from SCDAH, SCIAA, and COSCAPA 2000: 4). These codes are presented as
Appendix G.

SOUTH CAROLINA UNDERWATER ANTIQUITIES ACT

The South Carolina Underwater Antiquities Act of 1991 makes the South Carolina Institute of Archaeology
and Anthropology (SCIAA) responsible for managing and protecting the state’s underwater archaeological
resources on behalf of the State Budget and Control Board (SC Code of Laws, Section 57-7-610 et. Seq.).
No artifact or fossil may be removed from a state-owned river or ocean bottom, nor may it be disturbed
without formal review and license issued by SCIAA Underwater Archaeology Division. Section 57-7-815
states that no person may excavate or salvage any sunken warship found within state waters that contains,
or is believed to contain, human remains without expressed approval. Persons violating this section are
guilty of a felony and may be fined at the discretion of the court and/or sentenced to a term not to exceed
five (5) years. Other violations are considered misdemeanors (from SCDAH, SCIAA, and COSCAPA 2000:
6-7) (Appendix H).
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VI. PREVIOUS RESEARCH

ARCHITECTURAL STUDIES

Several published volumes have reviewed the architectural resources of the Cooper River region. Plantations
of the Carolina Llow Country by Samuel Gailliard Stoney, published in 1938, examines numerous standing
structures in both Berkeley and Charleston Counties, as well as provides a discussion of what is historically
known about houses no longer standing.

Leiding’s (1912) Historic Houses of South Carolina, while covering all of the state, dedicates three chapters
toward the historic architecture of the Cooper River Valley. More recently published was the 1979 Historic
Preservation Inventory by Elias Bull. In 1989 the study was expanded and is the most complete examination
and evaluation of standing historic architecture in the County thus far (Preservation Consultants 1989). It is
unknown how many of the significant structures surveyed in 1989 survived Hurricane Hugo. Only a
resurvey of those buildings could determine what the degree of loss is or if hurricane damage has changed
the National Register eligibility of some buildings. Fortunately much, although not all, of the information
within the study area has been retrieved. In preparation of the National Register nomination of the 2003
Cooper River Historic District many of the standing structures recorded in 1989 were revisited to determine
if they contributed to the eligibility of the district.

An architectural examination of eighteenth century slave housing (Adams 1990) looked primarily at
archaeological evidence and historical documentation related to Berkeley County slave settlements of the
eighteenth century. An extant slave house exists within the Cooper River Historic District on Strawberry
Plantation and is the only recorded standing slave house in the County. It is a rectangular one-story frame
weatherboard house with a central brick chimney, standing seam metal roof and a single-bay shed porch
with simple posts set into concrete on the asymmetrical four-bay principal fagade. The rectangular one story
house with a central brick chimney was probably a common style in the antebellum period.

ARCHAEOLOGICAL STUDIES

In 1994 Carl Steen produced an annotated bibliography of historic sites archaeology in the Berkeley,
Charleston, Dorchester region. It briefly reviews reports and summarized the work discussed. In reviewing
this document, and later reports, it is clear that a great deal of the intensive archaeological examinations
that have taken place in Berkeley County have occurred outside of the Cooper River Valley study area. The
primary reason for this is that much of this area remains rural and undeveloped, while outside this area
there has been a greater degree of development. Therefore, the cultural resource legislation that typically
initiates these studies has not come into play in much of the Cooper River Valley.

Although there have been relatively few excavations, there has been a large number of archaeological
surveys undertaken in Berkeley County — many associated with inventorying resources in Francis Marion
National Forest. Other studies have located archaeological sites on the Charleston US Naval Weapons
Station, in landfill expansion sites, along utilities corridors, along roads to be widened by SCDOT, and on
tracts slated for private or industrial development. Relatively few of the sites identified have been further
examined with any intensity. Within and adjacent to the study area, some of the more notable sites that
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have been excavated are briefly discussed below. The work at most of these sites was due to impending
impacts from development to historic plantation sites. Many, if not most, are now partially or completely
destroyed. Almost no examinations of prehistoric sites have occurred in the Cooper River Valley. Most of
the work that has been accomplished in the County has occurred on U.S. Forest Service property further
east. On the Lower Santee River, Anderson et al’s (1982) work at the Mattassee Lake sites has produced
one of the most thorough typologies of South Carolina prehistoric ceramics in the Coastal Plain region and
it is widely cited by archaeologists working in the region.

EAST BRANCH

Much of the archaeological work accomplished along the East Branch of Cooper River was performed by
Leland Ferguson of the University of South Carolina and his students. The vast majority of this work was
performed at 38BK38, Middleburg Plantation, some of which is discussed in Ferguson’s book on African-
American archaeology (Ferguson 1992). Students Patti Byra (1996) and Kerri Barile (1999) have
respectively examined Middleburg's landscape alterations in light the planter's ambivalence towards
slavery and the affect of the Denmark Vesey slave conspiracy. Natalie Adams (1990) discussed the results
of the excavation of one of the slave houses there, and provided a synthesis on what is known about 18"
century slave housing in Berkeley County (see also Adams 2001). Richard Affleck (1990) discussed
settlement patterning change at Middleburg, as well as Halidon Hill, the Blessing, Smoky Hill, Loch Lomond,
and Campvere Plantations. Testing at Smoky Hill setlement at Middleburg revealed evidence for an early
plantation main house associated with the Simons family and is believed to be where Benjamin Simons |l
lived and worked for his father early in his planting career, perhaps as an overseer (Affleck 1990; see also
Rogers 1968).

At Limerick Plantation William Lees (1980) examined a portion of the plantation settlement there, focusing
on the main house and a possible carriage house. HABS drawings of the Limerick main house provided
good evidence for the architectural transformations the house undertook, while the archaeology uncovered
a cellar with a double hearth chimney and flagstone paving. Lees also investigated an area of artifacts that
may have represented either an eighteenth century domestic occupation or a kitchen. No architectural
features were found associated with this scatter. Ferguson’s student David Babson (1987; 1990) examined
the Tanner Road settlement at Limerick Plantation, looking for archaeological manifestations of racism
through examining seftlement patterning. Contests of dominance and resistance were illustrated through the
location of settlements in relation to geographic features. Ferguson and Babson (1986) also performed a
cartographic study of the East Branch, collecting late eighteenth century historic plats and transferring the
information onto USGS quadrangle maps. The resulting map is included with the GIS data submitted with
this current project.

In 1999 Chicora Foundation wrote an archaeological and historical overview of the East Cooper River
Zone Planning Area as a part of pre-planning the location of proposed wastewater facilities. The majority of
the area examined was found to be included in the proposed Cooper River National Register District and
consists of almost all of the current study area. Chicora Foundation concluded that this area is extremely
archaeologically sensitive (Trinkley 1999).

UPPER WEST BRANCH

Two of the earliest plantation studies in South Carolina consists of work performed at Spiers Landing
(Drucker and Anthony 1979) and Yaughan and Curriboo Plantations (Wheaton et al. 1983) as a result of
the Cooper River rediversion canal project. Although located outside of the study areq, these studies formed
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the early basis for the examination of slave settlements throughout the South Carolina Lowcountry. The work
at Spiers Landing uncovered a late eighteenth to early nineteenth century slave house with post in ground
construction and a stick and clay chimney. The siding for the house was probably clapboard. At Yaughan
and Curriboo Plantation, Wheaton et al. (1983) found that the early slave houses dating to the mid
eighteenth century had a wall trench foundation which indicated that the house walls were manufactured
from clay. By the late eighteenth century, these houses were replaced by structures which more resembled
the house found at Spiers Landing. In addition to numerous slave houses, the work at Yaughan and
Curriboo uncovered a barn, several sheds, and a large quantity of “random” posts and possible fence
lines. Based on the examination of archaeological data and historic documents, the evolution of slave

housing found at Yaughan and Curriboo is believed to have occurred throughout the County (Adams
1990).

Near the community of Whitesville, archaeological data recovery occurred at the main house and slave
row of The Crawl Plantation (Adams 1995). Work there uncovered the foundations of two consecutively
built plantation main houses side by side and explored the slave settlement. The work performed there will
add important information to our understanding of early main house architecture in areas away from the
affluent plantations in Goose Creek and along the main river channel. No report has yet been written on
these investigations (see www.chicora.org/publications.htm). Located on the upper reaches of a small creek
known as Molly Branch, this plantation was not the owner’s primary residence nor does it appear to have
served as a rural retreat. Work at the slave seftlement revealed post and trench architecture and numerous

pits which were probably dug for the extraction of clay for house construction and colonoware pottery
manufacture.

The Town of Childsbury and Strawberry Landing has been the focus of work by Bill Barr (1995) as a part of
his master’s thesis. Also, Lesley Drucker performed an intensive archaeological survey of this area, which
was published as a detailed management summary (Drucker and Schohn 1999). This site was recently
purchased by the South Carolina Department of Natural Resources as a preserve. Currently, there is an
interpretive kiosk on site which provides information on the Town's history and shows several historic maps
of the Town.

Also of interest is a survey performed by Poplin and Chapman (1990) of the Stoney Landing Development
Tract, where they assessed several sites including the Revolutionary War redoubt adjacent to Fairlawn
Plantation. According to their report, the redoubt (38BK1030) is in excellent condition as well as the
adjacent camp and battle site. However, the site is reportedly under attack by local pothunters and
deserves protection, if at all possible (see discussion in Poplin and Chapman 1990). The local chapter of
the Daughters of the American Revolution have unsuccessfully attempted to purchase the site (Ms. Ann
Propst, personal communication 2004). It is located on private property to the south of Santee Canal State
Park and is, therefore, unprotected. The site has been recommended as eligible for inclusion in the National
Register.

The terrestrial and underwater resources of the Santee Canal State Park and Sanctuary has been
inventoried by Charles and Mill (1987) and Simmons and Newell (1989). While Charles and Mills dealt
with sites adjacent to the canal which included Stoney Landing Plantation and an industrial complex,
Simmons and Newell examined the contents of the canal including boats, barges, locks, and other
underwater features.
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LOWER WEST BRANCH

Much of the archaeological data recovery that has occurred in the Lower West Branch is located outside of
the study area. Three plantations (Liberty Hall, Broom Hall, and Crowfield) have received a great deal of
archaeological attention just southwest of the study area near Goose Creek (see, in particular, Elliott 1987;
Trinkley et al. 1992; 1995; 2003a and b). At all three plantations, much of the work focused on the slave
setlement. However, a relatively thorough study of the early Broom Hall main house, outbuildings, and
gardens was also performed.

Work at Liberty Hall examined four artifact concentrations through limited hand excavation and mechanical
stripping. Artifacts dated from the early eighteenth to early nineteenth century. Unfortunately the excavations
uncovered no evidence of features (Trinkley et al. 2003aq).

At Crowfield Plantation, some limited work was performed at the main house and included an examination
of the formal garden layout (Trinkley et al. 1992). In 2003, data recovery focused on an adjacent slave
settlement. Evidence of at least six slave houses were found, with five of the six having wall trench
architecture similar to that found at Yaughan and Curiboo. The focus of the artifact analysis was the
African-American colonoware assemblage (Trinkley et al. 2003q).

Work at the Broom Hall slave row recovered an eighteenth century artifact assemblage in a deeply plowed
context. Unfortunately, the only substantial feature was a large agricultural ditch that was probably post-
occupational. An area of a nineteenth century slave occupation was also examined and no evidence of
architectural features were found. Within the main house complex, a portion of the eighteenth century main
house cellar was excavated. The cellar was filled with large pieces of pottery — many of which could be
mended into whole or nearly whole vessels. Also explored was a green house or potting house, a garden
area with a remnant parterre wall, a stable or gig house, an early nineteenth century frame house, a two
bay brick structure, a yard area, and a brick concentration (Trinkley et al. 1995).

In 1992 Diachronic Research examined the slave settlement and main house at Pine Grove Plantation
adjacent to Medway Plantation on the Back River and Carl Steen (1993) provided a preliminary report of
his findings. Additional work was performed the following year, but no report has yet been written.
According to Steen, a report on this work will be prepared within the next couple of years. In sum, it
consisted of the excavation of 50 cm squares and 2 by 2 meter excavation units at the main house and
slave settlement. They uncovered and mapped the main house and barn, and mechanically stripped a
portion of the slave settlement. At the slave settlement they found many post holes and pit features. A few
houses were recognized. The foundation was post in ground construction. This settlement dated from the
late eighteenth century to the Civil War (Mr. Carl Steen, personal communication 2004).

In the 1970s Elaine Harold and her associates from the Charleston Museum performed a series of surveys
and investigations on the Amoco tract, now owned by BP (Harold and Scruggs 1975, 1979; Harold et al.
(1978). This work included a study at the Flagg and Grove Plantations where they found main houses,
slave settlements, brickyards and landings. Hartley and Stephenson (1975) also examined the Flagg and
Grove Plantations. Mark Brooks and Jim Scurry (1979) performed a large scale survey of the Amoco Realty
property and found numerous archaeological sites. As a part of that study they tested two subsistence-
setlement hypotheses for the prehistoric period. This work is still cited by prehistorians working in the
Berkeley County area who are interested in prehistoric site predictive modeling.
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A proposed 1,030 acre development of 2,467 acres owned by Nucor Steel was surveyed (Rust and Poplin
1995q, b, and c) which identified 21 archaeological sites. Seven of those sites were recommended as
either eligible or potentially eligible. These sites were primarily associated with historic Hagan, Moreland
and Akinfield Plantations. In 1996, Brockington and Associates excavated site 38BK1731 on the Nucor
Steel Tract (Rust et al. 1996). The site consisted of a nineteenth century brick kiln and landing associated
with Moreland Plantation. The work uncovered evidence of two phases of kiln construction and was a
typical clamp style kiln (Rust et al. 1996). The site has since been destroyed by development.

To the south of the study area at the Naval Weapons Station, Brockington and Associates have identified a
number of plantations and prehistoric sites, several of which have been determined to be significant
resources (Brockington et al. 1995). As an outgrowth of this study, they have created a GIS model to

predict potential archaeological site locations which has applications for the rest of the County (Whitley
2001).

CEMETERY STUDIES

Two South Carolina Genealogical Society publications (1985; 1995) have mapped the locations of 129
cemeteries in the entire county. Cemeteries have also been recorded as archaeological sites and as
components of National Register sites and districts.

As a graduate student in the Anthropology Department at the University of South Carolina, Cynthia Connor
(1989) examined black mortuary behavior on the East Branch of Cooper River. Her study, however, only
examined a few of the more obvious cemeteries in that region and did not attempt to inventory and analyze
all African-American cemeteries through time. While European-American cemeteries are often well marked
by stone markers, early African-American cemeteries typically contained wooden markers that deteriorate
over time and are often no longer extant. This makes identifying African-American cemeteries somewhat
challenging. They often exist as a cluster of shallow grave depressions and perhaps a scatter of grave
goods such as broken bottles, vases, and figurines. Often they are nearly impossible to identify if they’ve
been inactive for a long time.
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VII. THE RESOURCES

THE EAST BRANCH

The East Branch Region is roughly defined within the study area by river drainage patterns starting at the
Tee (or confluence of the East and West Branches of Cooper River). The boundary follows the center of a
ridge dividing French Quarter Creek and the main channel of the Cooper River down to Hwy 41. It follows
Hwy 41 north and then west along Hwy 402 to Cordesville. It then heads south-southwest to the mouth of
Comingtee Creek and then back to the Tee.

NATIONAL REGISTER AND NATIONAL HISTORIC LANDMARK SITES

All National Register listed and National Historic Landmark sites in the East Branch cultural area are
encompassed in the Cooper River National Register District, except for Calais Milestone 12
marker. The mile marker is part of the Road to Calais, described below. This marker is located at County
Road 98 and 44, south of the Cooper River District. Although it is listed on the National Register of Historic
Places it is unprotected. There are no known threats.

The Cooper River National Register District is located within the East Branch study area, although
small portions are also found on the Upper and Lower West Branch. Many of the contributing elements to
the district had not been digitized in the SCDAH National Register GIS layer. However, they are listed in
Table 1. The district was entered in the National Register of Historic Places on February 5", 2003. It covers
approximately 30,020 acres and contains 121 contributing and 96 noncontributing resources. These
resources include domestic structures, outbuildings, cemeteries, agricultural fields, and irrigation facilities.
The period of significance ranges from 1678 to 1942. The district is centered along both sides of the East
Branch of the Cooper River and contains a remarkably intact historic and cultural landscape. Because many
of these plantations were bought up by wealthy northerners in the early twentieth century as hunting
preserves and for timber resources, these landholdings have largely been preserved. Other plantations
remained in the hands of local families who were committed to preserving the natural environment and
historic features. Today, there is a strong interest in conserving the landscape of the district among the
landowners and recently several tracts have been protected with conservation easements. The National
Register of Historic Places Registration form provides detailed descriptions of the various contributing
properties and their protected status. The information is summarized in the following paragraphs. If the
resource is protected or there is a known threat, this information is provided below.

A 25 mile stretch of the Cooper River is included in the district. This includes the entire East Branch, a
portion of the West Branch, and an area of the river below the confluence at the Tee.

The Road to Calais served as one of the inland routes between many of the Cooper River settlements and
plantations to the port Town of Charleston. This road is paved and used as a public road except for a lost
portion through the Blessing Plantation and a dirt portion through the privately-held Westvaco Property.
Several stone markers dating from the 1780s still exist within the district and include the 18, 19, and 20
mile marker. South Carolina Department of Natural Resources is currently purchasing 10,697 acres in this
area as a preserve which will include these Calais markers.
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Table 1. Contributing Resources in the Cooper River National Register Historic District

# |[Resources and their Contributing Elements Survey #

Cooper River

2 |Road to Calais

Calais Mile Marker #20 2.01

Calais Mile Marker #19 2.02

Calais Mile Marker #18 2.03
3 |Akinfield Plantation

Archaeological Site 38BK1790 3.01
4 Hagan Plantation

Archaeological Site 38BK183 4.01

Underwater Archaeological Site 38BK163 4.02

Underwater Archaeological Site 38BK604 4.03

5 |French Quarter Creek Canal (before 1800)

6 |Huguenot Society of South Carolina Marker (1922)

7 |Blessing Plantation

Blessing Plantation House (1834) 7.01
Ricefields (336 acres) 7.02
Underwater Bonneau Ferry Structure Archaeol. Site (38BK1267) 7.03
African-American Cemetery (38BK1104) 7.04
Steam Engine (1930s) 7.05
8 |Cherry Hill Plantation
Ricefields (20 acres) 8.01
Rice Mill Chimney (ca. 1830) 8.02
Steam Engine 8.03
9 |Campvere Plantation
Oak Avenue and House Site 9.01
Slave Cemetery (38BK1105) 9.02
10 |Halidon Hill Plantation
Quinby Plantation House (ca. 1792) 10.01
Archaeological Site (38BK1736) 10.02
Ricefields (100 acres) 10.03
Inland Rice Fields and Reserves (approx. 226 acres) 10.04
Archaeological Site (38BK1734) 10.05
Archaeological Site (38BK1106) 10.06
Archaeological Site (38BK1733) 10.07
Archaeological Site (38BK1735) 10.08
11 |Middleburg Plantation (38BK38)
Middleburg Plantation House (ca. 1697) 11.01
Oak Avenue 11.02
Slave Cemetery (18th c.: 38BK1107) 11.03
Ricefields (20 acres) 11.04
Steam Engine 11.05
Rice Mill Ruins and Chimney (ca. 1800) 11.06

Toll Office (1820s) 11.07
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# |Resources and their Contributing Elements (continued) Survey #
Commissary (ca. 1820s) 11.08
Kitchen (1792-1793) 11.09
Archaeological Site (38BK38) 11.1

12 |Pompion Hill Church
Church (ca. 1763) 12.01
Cemetery (ca. 1754; 38BK57) 12.02
Underwater Archaeological Site (38BK166) 12.03

13 |Longwood Plantation (Pompion Hill Plantation)

Ricefields (113 acres) 13.01
Archaeological Site (38BK891) 13.02

14 |Quinby Plantation
Oak Avenue 14.01
Slave Cemetery (38BK1110) 14.02

15 |Silk Hope Plantation
Grave of Governor Nathaniel Johnson (1713; 38BK1111) 15.01
Silk Hope Plantation House Archaeological Site (38BK172) 15.02
Brick Barn Ruins (18th c.) 5.03

16 |Limerick Plantation
Limerick Public Boat Landing Archaeological Site (38BK328) 16.01
Archaeological Site (38BK1770) 16.02
Archaeological Site (38BK181/223) 16.03
Oak Avenue 16.04
Ricefields (100 acres) 16.05
Underwater Archaeological site (38BK263) 16.06
Archaeological Site (38BK1113) 16.07

17 [Kensington Plantation
Archaeological Site (38BK178) 17.01
Ocak Avenue 17.02
Overseer's House (ca. 1830) 17.03
Ricefields (180 acres) 17.04
Slave Cemetery (1816; 38BK1116) 17.05

18 |Midway Reserve
Midway Rice Reserve (150 acres) 18.01

19 |Hyde Park Plantation
Hyde Park Plantation House (ca. 1798) 19.01
Ball Family Cemetery (ca. 1764; 38BK1114) 19.02
Slave Cemetery (ca. 1797; 38BK1115) 19.03
Ricefields (117 acres) 19.04
Cottage (ca. 1890) 19.05
Archaeological Site (38BK436) 19.06

20 |Bossis (Boss's) Plantation
Bossis House (ca. 1910) 20.01
Oak Avenue 20.02
Ricefields (187 acres) 20.03
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# |Resources and their Contributing Elements (continued) Survey #
Inland Ricefield/Reserve, "Lower Reserve" (131 acres) 20.04
21 |Richmond Plantation
Richmond House (ca. 1927) 21.01
Gate Lodge (ca. 1927) 21.02
Stable/Carriage House (ca. 1927) 21.03
Guest Cottage (ca. 1927) 21.04
Kennel (ca. 1927) 21.05
Log Cabin (ca. 1927) 21.06
Playhouse (ca. 1927) 21.07
Oak Avenue 21.08
Ricefields (576 acres) 21.09
Inland Ricefield/Reserve, "Upper Reserve" (204 acres) 21.1
Formal Garden (ca. 1927) 21.11
Cemetery (1793; 38BK52) 21.12
22 |Bonneau Ferry
Bonneau Family Graves (38BK1121) 22.01
Slave Grave (1857, 38BK1119) 22.02
Inland Ricefield/Reserves (27.3 acres) 22.03
23 |Comingtee Plantation
Comingtee Plantation House Ruins (18th c.; altered 19th c ) 23.01
Rice Mill Ruins (18th c.) 23.02
Underwater Archaeological Site (38BK284) 23.03
Comingtee Creek Reserve (approx. 106 acres) 23.04
24 [Rice Hope Plantation
Rice Hope House (ca. 1929) 24.01
Oak Avenue 24.02
Tenant House (late 19th-early 20th c.) 24.03
25 |Strawberry Plantation
Strawberry Plantation House (ca. 1800) 25.01
Slave House (mid-19th c.) 25.02
Smokehouse (early 20th c.) 25.03
Small Storehouse with Shed Addition (early 20th c.) 25.04
Two Small Sheds (early 20th c.) 25.05
26 |Strawberry Chapel and Childsbury Town
Chapel (ca. 1725) 26.01
Cemetery (18th c) 26.02
Site of Childsbury Town, estab. 1707 (38BK1750) 26.03
Archaeological Site (38BK51) 26.04
27 |Atlantic Coast Line Railway Bridge and Trestle (ca. 1930)
28 [Taveau Church
Church (ca. 1835) 28.01
Cemetery (19th c) 28.02
29 |Mepkin Plantation
Laurens Family Cemetery (1782) 29.01




48

CHAPTER VII
THE RESOURCES

# |Resources and their Contributing Elements (continued) Survey #
Oak Avenue 29.02
Ricefields (324 acres) 29.03
Archaeological Site (38BK774) 29.04
Underwater Archaeological Site (38BK48) 29.05
Archaeological Site (38BK768) 29.06
Forester's Lodge (ca. 1938) 29.07
Farm Manager's House (ca. 1938) 29.08
Pump House (ca. 1938) 29.09
Laundry (ca. 1938) 29.1
Formal Garden (1930s) 29.11
Luce Family Cemetery (1940s) 29.12
Reservoir (early 20th c.) 29.13

A large portion of Akinfield Plantation as it appears on an 1803 plat is included in the district. Although
no systematic archaeological survey has been performed of the plantation, site 38BK1790 has revealed
nineteenth century artifacts. There is a conservation easement on a portion of the plantation donated by
Nucor Steel Company. Other parts have been destroyed by the construction of the Nucor Steel Plant.

The historic district encompasses the entire Hagan Plantation as is shown on an 1803 plat. There has been
no systematic archaeological survey of the entire plantation. However, the main house complex (38BK183)
has been recorded as well as two underwater sites (38BK163 and 38BK604). There is conservation
easement on this property donated by Nucor Steel Company.

The French Quarter Creek Canal was the only water outlet for the inland plantations of Brabant and Spring
Hill. The canal is a mile and a half in length and was used to transport goods to the East Branch of the
Cooper River. It is primarily intact although the lower portion outside of the district has lost its integrity.

The Huguenot Society of South Carolina Marker was placed adjacent to the French Quarter Creek Canal in
1922 and commemorates the location of the oldest Huguenot Church outside of Charleston.

The Cooper River Historic District encompasses the Blessing Plantation as it appears on an 1785 and 1786
plat and land that was added to the plantation in later acquisitions. Contributing elements include an 1834
plantation house, the Bonneau Ferry landing (38BK1267UW), and an African-American cemetery. There is
a conservation easement on the property.

The contributing properties of Cherry Hill Plantation are included on a 1786 plat. They include
approximately 90 acres of rice fields, an 1830s rice mill chimney, and the remains of a stationary steam

engine.

The 1785 boundaries of Campvere Plantation are included in the Cooper River Historic District. An
African-American cemetery (38BK1105) has been recorded on the tract. An oak avenue is located near the
complex of buildings shown on a plat of that year.

The historic district contains the historical boundaries of Halidon Hill Plantation. Three archaeological sites
have been recorded on the tract and include a slave settlement (38BK1735), a freedman’s settlement and
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workplace (38BK1736), and an African-American cemetery (38BK1106). In 1954 the owners, Mr. and
Mrs. Thomas A. Huguenin moved the Quinby Plantation house four miles to Halidon Hill. Although the
house has been moved, it is considered a contributing element.

The Middleburg Plantation house and commissary were designated as a National Historic Landmark in
1970. The house is believed to be the oldest surviving frame house in South Carolina and was built ca.
1697 by Benjamin Simons. Other outbuildings include a toll office, a kitchen, and a stable. The stable was
completely destroyed by Hurricane Hugo and the kitchen was partially rebuilt following the hurricane. The
property also contains an oak avenue, the ruins of a steam engine, 90 acres of former rice fields, and the
ruins of a rice mill. There is also a slave cemetery on the property. Archaeologist Leland Ferguson and his
students have worked extensively on this property. All of the site components fall within the boundaries of
38BK83. There is a conservation easement on the property.

Pompion Hill Church was designated a National Historic Landmark in 1973. The chapel occupies a high

bluff overlooking the river and was historically accessed by water. The chapel cemetery contains graves
dating as far back as 1754. Archaeological site 38BK166UW may represent materials deposited by
parishioners disembarking from boats. There is a conservation easement on the property.

Longwood Plantation (Pompion Hill Plantation) functioned as the vestry of the parish for about 30 years
before passing into private hands. Remaining historic features include 113 acres of rice fields and
archaeological site 38BK891 — a scatter of historic artifacts associated with Pompion Hill Plantation. The

district encompassed the late eighteenth century boundaries. There is a conservation easement on the
property.

Quinby Plantation and nearby Quinby Bridge occupy the site of a Revolutionary War engagement which
took place in July of 1781. The bodies of the participants killed in the nearby battle of Quinby Bridge are
purported to have been buried along the road on the hill at the end of the oak avenue. The ca. 1792
plantation house was moved to Halidon Hill in 1954. According to Leland Ferguson and David Babson, the

foundation of the building remain at the site and the Quinby seftlement should be fairly intact. A slave
cemetery (38BK1110) has been recorded and mapped. The historic district encompasses most of the
acreage shown on a 1791 plat. The site is in good condition and is not threatened.

Significant features known to occur at Silk Hope Plantation include the main house complex (38BK172) and
an eighteenth century brick barn. A non-contributing African-American cemetery is also located on the
property. The Cooper River district excludes the portion of Silk Hope located east of SC Hwy. 402, where
there has been modern development.

Limerick Plantation is located at the headwaters of the East Branch of the Cooper River. The property
includes a boat landing (38BK328), an underwater site (38BK1770) in Huger Creek, an oak avenue, 100
acres of former rice fields, and the remnants of a tidal rice mill (38BK263). Data recovery excavations
occurred at the main house site (38BK181/223) prior to the construction of the East Cooper and Berkeley
railroad. Despite destruction of the main house, much of the historic material related to the plantation was
not impacted by the railroad. The slave quarters and other buildings that appear on late eighteenth century
plats were outside the construction zone. In addition, a planter’s cemetery (38BK1113) is located at
Limerick.
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The Kensington Plantation house (38BK178) is approached by an oak avenue. It was constructed ca. 1745
and destroyed by fire in the 1920s. Surviving on the property is an overseer’s house, 180 acres of former
rice fields, and a slave cemetery. The Cooper River district includes all of the historic boundaries excluding
the area north of SC Hwy 402 which has been altered by development. Currently, there are no known
threats to the portions of Kensington Plantation within the National Register District. There is a conservation
easement on this property.

Midway Reserve consists of a 150 acre inland rice reserve originally linked to Gough Creek through
Kensington Plantation. Remnants of the canal system are still visible as well as the banks. Modern water
control trunks and gates have replaced the originals, but the integrity of the reserve still under water control
management is high. There are no known threats to the property. Note that this portion of the Cooper River
District is outside of the study areq, just north of Hwy 402.

The entire late eighteenth century boundaries of Hyde Park Plantation are within the National Register
district. The plantation house, built ca. 1798, is still extant. Also on the property are two cemeteries, 117
acres of rice fields, and an 1890s servants cottage. Remnants of a dock and submerged barge have been
recorded on Huger Creek as 38BK436.

The current house at Bossis Plantation was built ca. 1910 after a 1909 fire destroyed the original 1736
house. The house is approached by an extensive oak avenue. It is currently unoccupied and part of Mead
Westvaco holdings. There are 187 acres of tidal rice fields and a 131 acre inland rice reserve. Most of the
acreage included on late eighteenth century plats is within the National Register district.

Richmond Plantation was one of the largest plantations on the East Branch. A large inland rice reserve
containing 204 acres is on the property, as well as the HarlestonRutledge Cemetery. An avenue of oaks
and 576 acres of ricefields also contribute to the historic district. In 1927 several buildings were
constructed as part of a hunting retreat. They include a brick main house, a gate lodge, guest cottage, dog
kennel, and carriage house/stable. Other buildings include a playhouse and a one story log cabin. A
formal garden from this time period also contributes to the historic district. In 1963, 153 acres including the
main house and other buildings, was sold to the present owners, the Carolina Low Country Girl Scout
Council. The house, outbuildings, and cemetery were listed on the National Register in 1980. The historic
district encompasses the entire late eighteenth century property.

Bonneau Ferry Plantation included the ferry that crossed the East Branch just north of the Tee. The late
eighteenth century graves of Samuel and Mary Bonneau and a slave named Isaac are located on the
property. In addition there are approximately 27 acre of inland rice fields along Mayrants lead, just north
of the ferry. The district encompasses most of the acreage historically associated with Bonneau Ferry
Plantation and includes the historic properties described above. The plantation was purchased by SCDNR
and the Conservation Fund as a preserve.

Comingtee Plantation is located at the Tee of the East and West Branches of Cooper River. The property
contains the ruins of a main house, a ruined rice mill building, and 106 acres of inland rice reserves. An
underwater archaeological site (38BK284) is located directly in front of the Comingtee Rice Mill and
consists of a scatter of eighteenth and nineteenth century artifacts. The district encompasses more of the
historic boundaries of Comingtee Plantation. It also encompasses Fish Pond Plantation, which was
consolidated with Comingtee in the early twentieth century. SCDNR and the Conservation Fund have
purchased this plantation as a preserve which will include the Comingtee main house and rice mill.
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Rice Hope Plantation contains an early twentieth century house on the high bluff above the Cooper River
where it is likely that an earlier plantation house was positioned. The old rice banks and fields have been

restored and a late nineteenth century tenant house is located on the property. Part of the plantation has
been subdivided, but most of what was used in the production of rice and later as a hunting preserve
remains intact. There are no known threats to the plantation.

Strawberry Plantation contains a ca. 1800 frame plantation house. Also on the property is a nineteenth
century slave house, smokehouse, storehouse and two small sheds dating to the early twentieth century. The
original boundaries of Strawberry Plantation have not been identified, but the district encompasses the

contributing properties described above.

Strawberry Chapel and Childsbury Town are located on what eventually became Rice Hope and
Strawberry Plantations. The chapel was constructed ca. 1725 and is the last visible remains of the town,

which was laid out in 1707. The chapel has a cemetery with graves dating as early as 1748 with names
including Ball, Stoney, Simons, Waring, Prioleau, and Harleston. The site of Childsbury Town (38BK1750)
contains significant archaeological remains including a “commercial district”, a public landing, a brickyard
and clay borrow pit, a rice dike, and the remains of a fortification. The town, chapel, and cemetery were
listed together in the National Register in 1972. In 2001, 90 acres of the 157.5 acre site, including the
chapel, cemetery, and town site, were acquired by the Heritage Trust Program of the SCDNR. Some of the
additional acreage falls within the 10,697 acre property recently acquired by SCDNR and the
Conservation Fund.

Also associated with this complex is site 38BK51 which encompasses approximately 500 meters of river
bottom at Strawberry Ferry. The site has been popular among hobby divers who routinely find fossils,
bottles, and Colonoware pottery.

The Atlantic Coast Line Railway Bridge and Trestle was constructed ca. 1930 for the Atlantic Coast Line
Railway. The bridge and trestle is currently maintained and operated by CSX Transportation and crosses
the West Branch of the Cooper River from the Bluff Plantation and enters the historic district just north of
Childsbury and just south of Mepkin Plantation.

Taveau Church was constructed ca. 1835 for Martha Caroline Swinton Taveau. After her death in 1847 it
was used by a black Methodist congregation. The church cemetery contains markers that date to the mid
twentieth century though it is believed to have been used since the late nineteenth century. Taveaux is
presently owned by Mepkin Abbey and was listed in the National Register in 1978.

Mepkin Plantation was the home of Henry Laurens who was one of the wealthiest men in America prior to
the Revolution. Lauren died at Mepkin in 1792 and is buried in the family cemetery there. Stones in the
cemetery date from 1872 to 1820. During the Laurens family occupation and extensive oak avenue was
planted and more than 500 acres of rice fields constructed (324 acres still survive). Archaeological site
38BK774 is located within the Mepkin complex and consists of a scatter of eighteenth and nineteenth
century material that was formerly a rice field. A boat landing (38BU48) at Mepkin contains a shipwreck.
Just north of Mepkin Creek is 38BK768 which contains a nineteenth century rice barge in an old rice field.

In 1936 the Mepkin property was purchased by Time and Life publisher Henry Luce and his wife, author
Claire Booth Luce. They built several international-style buildings on the property. Surviving buildings
include a forester’s lodge, a laundry building, a pump house, and farm manager’s house. The property also
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includes a contributing twentieth century reservoir. In 1930 the Luces commissioned a formal garden by
noted landscape architect Loutrel Brigs. The garden contains the Luce family cemetery with four markers
dating to the 1940s. They donated the 3,200 acre property to Trappist monks of the Cistercian Order in
the 1960s. A monastery was then established there known as Mepkin Abbey. There are no known threats
to the property.

STANDING STRUCTURES

A total of 16 structures and features were recorded by the 1989 Berkeley County survey that were either
listed on the National Register of Historic Places or were National Historic Landmarks (NHL), or were
recommended as eligible or potentially eligible for the National Register of Historic Places. Subsequently,
the Cooper River Historic District nomination listed 15 of those 16 structures/features. All of these listed
structures are encompassed by the Cooper River Historic District and have been previously discussed. The
Hagan/Moreland Plantation was recommended as potentially eligible. It is on Nucor Steel property and is
protected by a conservation easement. The Blessing Plantation boathouse was listed as potentially eligible
in 1989. It was subsequently destroyed by Hurricane Hugo and is not included in this study. Table 2
provides a list of those structures and features identified during the 1989 survey that are believed to have
survived the hurricane. Figure 8 shows the locations of these properties.

ARCHAEOLOGICAL SITES

Within the East Branch region, there are 63 recorded archaeological sites. A number of these which occur
in the Cooper River National Register District as contributing properties have already been discussed. Of
the 63 sites, 32 are listed on the National Register of Historic Places, either individually or as contributing
to a district. Four sites are listed as potentially eligible for the National Register. All four are historic sites
dating from the eighteenth to the twentieth centuries. One site is listed as having been excavated and
subsequently destroyed. Eight sites have been recommended as not eligible for the National Register. The
remaining 18 sites are listed in the state site files as “unknown”, meaning their eligibility has never been
assessed. Table 3 provides a summary of those sites that have been listed on the register or are potentially
eligible. Their locations are illustrated in Figure 9.

CEMETERIES

A total of 20 cemeteries have been recorded in the East Branch region by the South Carolina
Genealogical Society (1995), in Connor (1989), and on USGS topographic maps (see Table 4; Figure
10). This, by no means, constitutes all cemeteries within this region. Of these, 14 are listed in the National
Register under the Cooper River National Register District. Two have been assessed as not eligible, and the
eligibility of the remaining four is unknown. Regardless of their National Register status, all cemeteries are
protected by State law.
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Figure 8
Locations of Significant Standing Structures Examined by
Preservation Consultants in 1989, East Branch of the Cooper River Valley
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Figure 9
Locations of Archaeological Sites Listed, Eligible or Potentially Eligible
in the East Branch of the Cooper River Valley
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Figure 10
Locations of Recorded Cemeteries in the
East Branch of the Cooper River Valley
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Table 2. National Register Listed and Potentially Eligible Standing Structures in the East Branch Region as
recorded by the Berkeley County 1989 Survey.

Site # Name NRHP Period  |Protection/Theats
239 0016.00  [Kensington Plantation Overseer's House _ |Listed c. 1830  |Conservation Easement
239 0018.00 |Hyde Park Plantation House Listed c. 1798

239 0019 Bossis Plantation Listed c. 1910

239 0020.00 Richmond Plantation House Listed 1930

239 0021.00 [Silk Hope Plantation Barn Ruins Listed 19th century

239 0021.01 |Silk Hope Plantation Johnson Grave Listed 1713

239 0026.00 |Halidon Hill Plantation Quinby House Listed c. 1792

239 0028 Cherry Hill Plantation Steam Engine Listed c. 1800

239 0029.00 [Blessing Plantation House Listed 1834 Conservation Easement
239 0029.01  Blessing Plantation Cemetery Listed 19th century |Conservation Easement
274 0010 Bonneau Ferry Slave Cemetery Listed 19th century

239 0027 Campvere Plantation Slave Cemetery Listed 19th century

239 0024.00 |Pompion Hill Chapel Listed; Nat. Historic Ldmrk. c. 1763

239 0024.01  [Pompion Hill Chapel Cemetery Listed; Nat. Historic Ldmrk. c. 1754

239 0025.00 |Middleburg Plantation House Listed; Nat. Historic Ldmrk. c. 1697

274 0011 Hagan/Moreland Plantation Potentially Eligible 19th century |Conservation Easement
UPPER WEST BRANCH

The Upper West Branch is defined within the study area by river drainage patterns starting at the Tee (or
confluence of the East and West Branches of the Cooper River). The boundary follows Comingtee Creek
and then continues northeast to Cordesville. It then heads north along Hwy. 402, crossing US Hwy 52, then
roughly following the Tailrace Canal to where it empties into Lake Moultrie. The boundary then follows the
lake shore to the southwest and then turns south near an old railroad grade, wrapping around the west side
of the Town of Moncks Corner. It then follows the alignment of US Hwy 52 to Strawberry, and then
southeast back to the Tee.

NATIONAL REGISTER SITES

Within the Upper West Branch area, there are nine National Register properties. Two of these (Strawberry
Chapel/Childsbury Town and Taveau Church) have been previously discussed as a part of the Cooper
River National Register District and will not be further elaborated on here. In addition, the significance of
the Road to Calais has also been previously discussed. Calais Milestones 22, 23, and 26 occur within the
Upper West Branch area. The remaining National Register properties include Mulberry Plantation, the
Santee Canal, Lewisfield Plantation, and Biggin Church Ruins (see Table 5 and Figure 11).
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Figure 11
Locations of National Register Listed Properties in the
Upper West Branch of the Cooper River Valley
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Table 3. National Register Listed and Potentially Eligible Archaeological Sites in the East Branch Region.

Site # NRHP |Component Comments Protection/Threats
Middle Archaic, 18th, 19th, and NHL Status; Conservation
38BK0038 listed  |20th c. Middleburg Plantation Easement
Woodland and Unknown
38BK0052 Listed  [Prehistoric Richmond Plantation/Girl Scout Plantation
38BK0057 Listed  |Unknown Historic Pompion Hill Chapel NHL Status
38BK0O163 Listed  |Unknown Historic underwater site at Hagan Plantation
38BK0O166 Listed  |Unknown Historic Pompion Hill Chapel, underwater site
38BK0172 listed |19thc. Silk Hope Plantation
38BK0O178 Listed  |18th and 1%th c. Kensington Plantation main house Conservation Easement
Limerick Plantation main house; also
38BK0181 Listed 18th and 19th c. 38BK223
38BK0O183 listed  |17th and 18th c. Hagan Plantation
Limerick Plantation main house; also
38BK0223 Listed 19th and 20th c. 38BK181
38BK0263 Listed |18thc. Limerick Plantation tidal rice mill
38BK0328 Listed  |18th and 1%th c. Limerick Plantation boat landing
Unknown Prehistoric, 16th, 17th,
38BK0436 Listed |and 18th c. Hyde Park submerged rice barge
Unknown Prehistoric, 18th and
38BK0891 listed |19thc. Pompion Hill Plantation
38BK1104 Listed  |Unknown Historic and 20th c. Blessing Plantation Cemetery
38BK1105 Listed  |Unknown Historic and 20th c. Campvere Plantation African-Am Cemetery
38BK1106 Listed  |Unknown Historic and 20th c. Halidon Hill African-Am Cemetery
38BK1107 Lised  |Unknown Historic, 19"; 20th c. Middleburg Plantation Cemetery Conservation Easement
38BK1110 Listed  |Unknown Historic and 20th c. Quinby Plantation African-Am Cemetery
38BK1111 listed |18thc. Silk Hope Plantation Cemetery
38BK1113 Listed  |18th and 1%th c. Limerick Plantation Planter's Cemetery Managed by USFS
38BK1114 Listed |18th and 1%th c. Hyde Park Planters Cemetery
38BK1115 listed |19thc. Hyde Park Slave Cemetery
38BK1116 listed |19thc. Kensington Plantation Cemetery
38BK1119 Listed  |Unknown Historic and 19th c. Bonneau Plantation Slave Cemetery
38BK1120 Listed  |Unknown Historic and 20th c. Bonneau Plantation Planter Cemetery
38BK1267 Lisled  |Unknown Historic, 19" c.; 20th c.  |Bonneau Ferry Landing, underwater
38BK1733 Listed 19th and 20th c.
38BK1734 Listed  |18th and 19th c. Halidon Hill Slave Settlement
38BK1735 listed |18thc. Smoky Hill Setlement
38BK1736 Listed  |18th and 19th c. Loch Lomond Settlement
Unknown Prehistoric; 17th, 18th,
38BK1770 Listed  |19th, and 20th c. Limerick Plantation underwater site Managed by USFS
Potentially
38BK0179 Eligible |18th c.
Potentially
38BK0471 Eligible |20th c.
Potentially
38BK0771 Eligible |18th and 1%th c.
Potentially
38BK0772 Eligible |18th and 1%th c.
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Table 4. Recorded Cemeteries Within the East Branch of Cooper River Region.

Name Site Number | NRHP Protection/Threats
Blessing 38BK1104 Listed Conservation Easement
Bonneau Ferry African-Am 38BK1120 Unknown

Bonneau Ferry Planter 38BK1121 Listed

Bonneau Ferry Slave 38BK1119  |Listed

Campvere 38BK1105  |Listed

Comingtee Plantation Unknown

Hallidon Hill 38BK1106  |Listed

Huger Methodist Church 38BK1109  [Not Eligible

Hyde Park Planters Cemetery  [38BK1114  |Listed
Hyde Park Slave Cemetery 38BK1115  |Listed

Irvin Chapel 38BK1117  |Unknown

Kensington Cemetery 38BK1116 Listed

Limerick Planter Cemetery 38BK1113  |Listed

Middleburg Slave 38BK1107  |Listed NHL Listed; Conservation Easement
Pompion Hill Chapel 38BK0O057 |Listed NHL Listed; Conservation Easement
Quimby Holiness Unknown

Quinby Slave 38BK1110  |Listed

Richmond Hill 38BK0052 |Listed

Royal Church 38BK1112 Not Eligible

Silk Hope 38BK1111 Listed

Mulberry Plantation house is a National Historic Landmark. The brick house was built sometime between

1714 and 1725. The house and the immediate yard area is on the National Register and the plantation is
under a conservation easement administered by Historic Charleston Foundation. It was excellently restored
in 1915 and commands an impressive view of the West Branch and the old rice fields.

The Santee Canal was constructed primarily by slave labor between 1793 and 1800 to connect the Santee
and Cooper Rivers. The northern portion of the 22 mile long canal is the most intact and contains remnants
of locks, a deteriorated steam engine, and tow paths. Santee Cooper has developed a portion of the canal
info a public park. Although only the canal itself is listed on the National Register, there are a number of
significant or potentially significant archaeological sites located on adjacent property administered by them.
They are responsible for the protection of those sites.

Lewisfield Plantation house was constructed ca. 1774. The two and a half story four square clapboard
house was also the site of a Revolutionary War skirmish. Directly in front of the house, Colonel Wade
Hampton surprised British forces and captured 78 prisoners. His troops also burned several boats loaded
with supplies. There are no known threats.

Biggin Church was initially constructed in 1711, but burned down in 1755. It was rebuilt, but damaged
during the American Revolution and again during the Civil War. Both times it was repaired. The church
burned down again in the late 1800s and currently exists as a ruin. There are no known threats.



60

CHAPTER VII
THE RESOURCES

Table 5. National Register Listed Properties in the Upper West Branch of Cooper River.

Name Date Protection/Threats

Strawberry Chapel and Childsbury Town Site 1725 in Cooper River District; SCDNR Heritage Preserve

Mulberry Plantation 1714 Conservation Easement

Santee Canal 1800 State leased/owned land

Lewisfield Plantation c. 1774

Biggin Church Ruins 1761

Calais Milestone-22 Mile Stone 1790

Calais Milestones-23 Mile Stone 1790

Calais Milestones- 26 Mile Stone 1790

Taveau Church c. 1835 |in Cooper River District; managed by Mepkin Abbey
STANDING STRUCTURES

A total of 98 standing structures and features have been recorded in the Upper West Branch area. Of
those, eight are listed as contributing elements to the Cooper River Historic District and have been
previously discussed. Outside of the Cooper River district, the Old Santee Canal has been listed. The
Santee Canal has also been previously discussed. It is under the management of Santee Cooper. Mulbery
Plantation is a National Historic Landmark.

Another seven structures have been recommended as eligible, but have never been listed. They include the
Comingtee Plantation House Ruins (nineteenth century), the Berkeley County Hospital (1939), Berkeley
County High School (1929), the Swamp Fox Drive in Theatre (ca. 1955), the Pinopolis Dam: Jeffries
Hydroelectric Plant and Navigation Lock (1939), Gippy Plantation House (1852), and Gippy Dairy Plant
(c. 1932). Two structures, an un-named house and the Delco Plant, were listed as potentially eligible. The
remaining structures which were surveyed have been recommended as not eligible for inclusion in the
National Register of Historic Places. National Register listed, eligible, and potentially eligible structures and
features are shown in Figure 12 and listed in Table 6.

ARCHAEOLOGICAL SITES

Of the 82 archaeological sites identified in the Upper West Branch, nine are listed on the National Register
individually or contributing to a district. These have been previously discussed. Nine sites have been
recommended as eligible for the National Register, but have not yet been listed. Twenty two sites are listed
as potentially eligible for the National Register. Twenty sites have been recommended as not eligible and
the eligibility of another 22 sites has never been assessed. Listed, eligible, and potentially eligible sites are
shown in Figure 13 and are listed on Table 7.
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Figure 12
Locations of Significant Standing Structures Examined b
Preservation Consultants in 1989, Upper West Branch of the Cooper River Valley
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Figure 13

Locations of Archaeological Sites Listed, Eligible or Potentially Eligible
in the Upper West Branch of the Cooper River Valley
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Figure 14
Locations of Recorded Cemeteries in the Upper West Branch
of the Cooper River Valley
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Site 38BK1030 consist of the Revolutionary War redoubt at Fairlawn Plantation and has been
recommended as eligible for the National Register. The site is reportedly in very good condition, however,
it has been under attack from relic hunters (Poplin and Chapman 1990).

Table 6. National Register Listed, Eligible and Potentially Eligible Standing Structures in the Upper West
Branch Region as recorded by the Berkeley County 1989 Survey.

Site # Name NRHP Period  |Protection/Threats
110 0042 Swamp Fox Drive-ln Theatre Eligible c. 1955
339 0039 Berkeley County Hospital Eligible 1939
339 0058 Berkeley High School Eligible 1929
Pinopolis Dam: Jeffries Hydroelectric
110 0046 Plant & Navigation Lock Eligible 1939
274 0009.00 |Comingtee Plantation House Ruins Eligible 19th century
339 0033.00 |Gippy Dairy Plant Eligible c. 1930
339 0032 Gippy Plantation Eligible 1852
110 0017.01 [Biggin Church Cemetery Listed c. 1715
110 0017.00 [Biggin Church Ruins Listed 1756
274 0007.00 |Strawberry Chapel Listed c. 1725
274 0007.01 |Strawberry Chapel Cemetery Listed 18th century
274 0004 Twenty Three Mile Stone Listed c. 1783
274 0017 Twenty Two Mile Stone Listed c. 1783
110 0001.00 |Lewisfield Plantation House Listed c. 1774
136 0011 Old Santee Canal Listed 1786 State leased/owned land
Mepkin Plantation Laurens Family
274 0005.00 |Cemetery Listed 1782
274 0008 Rice Hope Plantation Listed 1929
National
Historic
110 0044.00 [Mulberry Plantation House Landmark 1711 Conservation Easement
Potentially
3390115 Delco Plant Eligible c. 1910
Potentially
339 0053 Unnamed House Eligible c. 1890
CEMETERIES

A total of 14 cemeteries have been recorded in the Upper West Branch region by the South Carolina
Genealogical Society (1995), in Connor (1989), and on USGS topographic maps (see Table 8; Figure
14). This, by no means, constitutes all cemeteries within this region. Of these, two are listed in the National
Register (Taveau Church and Lewisfield). One unnamed cemetery (38BK1665) has been recommended as
potentially eligible. The eligibility of the remaining cemeteries is unknown. Regardless of their National
Register status, all cemeteries are protected by State law.
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Table 7. National Register Listed, Eligible, and Potentially Eligible Archaeological Sites in the Upper West
Branch Region.

Site # NRHP Component Comments Protection/Threats
38BK0048 Listed  |18th and 19th c. wrecked boat at Mepkin Plantation
38BK0051 Listed |18th, 19th c. underwater site at Strawberry Ferry

Potentially |Unknown Prehistoric; 17th, 18th, and
38BK0062 Eligible [19th c.

38BK0064 listed |18thc. Strawberry Chapel State leased/owned land
38BK0066 listed  |18thc. Lewisfield Plantation
38BK0102 Listed 18th c. Santee Canal State leased/owned land
Potentially
38BK0250 Eligible |20th c.
Potentially
38BK0253 Eligible [18th c. Bushy Park Tar Kiln
Potentially
38BK0256 | Eligible [19thc. Point Comfort Plantation
Underwater site by Comingtee Rice
38BK0284 Listed  |18th and 19th c. Mill
Potentially

38BK0475 Eligible  {Unknown Historic

Potentially [Woodland; Unknown Prehistoric; 18th,
38BK0602 Eligible [19th, and 20th c.

Potentially
38BK0608 Eligible [Woodland; 18th, 19th, and 20th c.
Potentially
38BK0745 Eligible |19th c.; Unknown Historic State leased/owned land
Potentially
38BK0746 Eligible [18th, 19th, and 20th c. State leased/owned land
Potentially
38BK0767 Eligible [19th c.
38BK0768 listed |19th c. site at Mepkin Plantation
underwater site at Mepkin
38BK0774 Listed 18th, 19th, and 20th c. Plantation
Potentially |Unknown Prehistoric; 18th, 19th, and
38BK0852 Eligible |20th c.
Potentially
38BK0856 Eligible [18th, 19th, and 20th c.
Potentially
38BK0858 Eligible [19th c.
Potentially
38BK0860 | Eligible [18thc. State leased/owned land
Potentially
38BK0861 Eligible [18th c.
Potentially
38BK0869 | Eligible [18thc. Strawberry Landing Wreck
Potentially |Unknown Prehistoric; 18th, 19th, and
38BK0876 | Eligible |20th c. State leased/owned land
38BK0877 | Eligible [19thc. Biggin Creek Ship Site State leased/owned land
38BK0880 | Eligible [19thc. State leased/owned land
38BK0881 Eligible [19th c. State leased/owned land

Middle and Late Woodland; 19th and
38BK0884 | Eligible |20th c. Stony Landing Overseers Site State leased/owned land
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38BK0885 Eligible

19th and 20th c.

Industrial Site

State leased/owned land

38BK0886 Eligible

19th and 20th c.; Unknown Historic

State leased/owned land

38BK0893 Eligible

19th and 20th c.

Stony Landing Plantation Main
House

State leased/owned land

38BK1030 Eligible [18th c.

Fairlawn Plantation Redoubt

Threatened by pot hunting

Santee Canal Lock

State leased/owned land

managed by USFS

Potentially

38BK1046 | Eligible |18th and 1%9th c.
Potentially

38BK1346 | Eligible |Late Archaic
Potentially

38BK1614 | Eligible |Unknown Historic

Potentially
38BK1655 Eligible

19th and 20th c.

38BK1723 Eligible

Unknown Historic

38BK1750 Listed

Mississippian; 17th and 18th c.

Childsbury Town

managed by SCDNR

Potentially
38BK1766 Eligible |c.

Paleoindian; E/M/L Archaic; Early
/Middle Woodland; Miss; 18th and 19th

Table 8. Recorded Cemeteries Within the Upper West Branch of Cooper River Region.

Name Site Number |NRHP Protection/Threats
Bethlehem Unknown

Biggin Unknown

Bluff Plantation Unknown

Chachan Plantation Unknown

Exeter Plantation Unknown Conservation Easement
Laurens Family Unknown

Lewisfield Plantation [38BK0066 Listed

Luce Family Unknown

Promised Land Unknown

Strawberry Chapel Unknown

Taveau Listed

Thornley Unknown

Unnamed 38BK1655 Potentially Eligible

Unnamed Unknown

LOWER WEST BRANCH

The Lower West Branch is defined within the study area by river drainage patterns starting at the Tee (or
confluence of the East and West Branches of Cooper River). The boundary follows the center of a ridge
dividing French Quarter Creek and the main channel of the Cooper River down to Hwy. 41 near St.
Thomas Chapel. The boundary then heads west to the north of and parallel to Flagg Creek. It then turns
north up the Back River and then heads west again just north of the US Naval Weapons Station to US Hwy
52. It then heads north up US Hwy 52 to Strawberry. Then it turns east-south east and heads directly to the

Tee.
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NATIONAL REGISTER SITES

Three properties are listed on the National Register of Historic Places: White Church, Medway, and the
Otranto Indigo Vats (Figure 15). White Church (aka. St. Thomas & Denis Episcopal Church) dates to 1819
and is listed for the church as well as the cemetery which dates to 1782. The existing church was built to
replace one that burnt down. In 1876 it was the site of the “Cainhoy Massacre” riot when whites from
Charleston journeyed to Cainhoy to break up a “Negro Republican” meeting. Five whites and one black
were killed, when the meeting attendants fired on the intruders with guns they were reportedly hiding in a
vault in the churchyard. The church is just outside of the study area, but is close enough that it should be
mentioned.

Medway Plantation dates to 1686 and is the oldest house of record in South Carolina. Several additions
have occurred including a second story, two wings on the river front, and one unsymmetrical wing built out
toward the avenue. These occurred during the latter half of the nineteenth century. The plantation is
protected by a conservation easement held by Historic Charleston Foundation.

The Otranto Plantation Indigo Vats consist of two end to end brick vats and date to about 1760. The vats
were moved from Otranto Plantation to their current location for their protection and are the only extant vats

known to exist in South Carolina.

Table 9. National Register Listed Properties in the Lower West Branch of Cooper River.

Name Date  |Protection/Threats
White Church/St. Thomas & St. Denis Episcopal
Church 1819
Medway 1686 Conservation Easement
Late 18"
Otranto Plantation Indigo Vats century
STANDING STRUCTURES

The 1989 standing structure survey listed six structures or elements within the Lower West Branch area as
significant or potentially significant (Figure 16; Table 10). Only one of these is not listed on the National
Register of Historic Places. Cypress Gardens has been listed as potentially eligible. This 162 acre park was
developed in 1910 from the former rice fields of Dean Hall Plantation.

Table 10. National Register Listed and Potentially Eligible Standing Structures in the Lower West Branch
Region as recorded by the Berkeley County 1989 Survey.

Name NRHP Period  |Protection/Threats
Otranto Plantation Indigo Vats Listed c. 1760

St. Thomas & St. Denis Episcopal Church Listed c. 1819

St. Thomas & St. Denis Episcopal Church Cemetery Listed c. 1782

St. Thomas & St. Denis Episcopal Church Vestry Listed c. 1819

Medway Plantation House Listed c. 1705  |Conservation Easement

Potentially
Cypress Gardens Eligible c. 1910  |Conservation Easement
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Figure 15. location of National Register Listed Properties in the Lower West Branch of the Cooper River
Valley.
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Figure 16. location of Significant Standing Structures Examined by Preservation Consultants 1989, Llower
West Branch of the Cooper River Valley.
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Figure 17. locations of Archaeological Sites Listed, Eligible, or Potentially Eligible for the National Register
in the Lower West Branch of the Cooper River Valley.
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Table 11. National Register Listed, Eligible, and Potentially Eligible Archaeological Sites in the Lower West
Branch Region.

Site # NRHP Component Comments Protection
38BK0056 Listed 17th, 18th, 1%9th c. Medway Plantation Conservation Easement
St. Thomas Church/
38BK0058 Listed 18h 19hc. Cemetery
38BK0071 Listed 18th, 19th, 20th c.
38BK0197 Eligible 19th c.
38BKO198 | Potentially Eligible |1%th c.
38BKO199 | Potentially Eligible |1%th c.
38BK0276 | Potentially Eligible [18th; 19th c.
38BK0326 | Potentially Eligible [Unknown Prehistoric; 19th c.
38BK0334 | Potentially Eligible [Woodland
38BK0335 | Potentially Eligible {Unknown Historic; 19th c.
38BK0336 | Potentially Eligible [Woodland
38BK0337 | Potentially Eligible [Woodland; Unknown Historic; 19th c.
38BK0360 Eligible 18th; 19th c. Spring Grove Main House
38BK0474 | Potentially Eligible [Unknown Historic
Woodland; Unknown Prehistoric; Unknown
38BK0599 | Potentially Eligible [Historic
38BK0603 | Potentially Eligible [Unknown Prehistoric; Unknown Historic
38BK0604 Listed Early Woodland; 18th, 19th, 20th c. on Hagan Plantation Conservation Easement
38BK0609 | Potentially Eligible {Unknown Prehistoric; 18th c.
38BK0683 | Potentially Eligible [Unknown Prehistoric; 18th; 19th c.
38BK0776 | Potentially Eligible |Middle Woodland managed by USFS
38BK0845 | Potentially Eligible [18th; 19th c.
38BK0975 | Potentially Eligible [18th; 19th c.
38BK1102 | Potentially Eligible |18th; 19th c.; Unknown Historic managed by USFS
38BK1608 Eligible 18th, 19th, 20th c. Pine Grove Plantation Conservation Easement
Middle Archaic; Early Woodland;
38BK1662 | Potentially Eligible [Mississippian; 18th c.
38BK1727 | Potentially Eligible [Early Woodland
38BK1728 | Potentially Eligible {Unknown Prehistoric; 18" c.
38BK1729 | Potentially Eligible (18" c.
38BK1730 Eligible Woodland; 18th, 19th c.
38BK1732 | Potentially Eligible [Early, Middle, and Late Woodland; 18th c.
38BK1737 | Potentially Eligible [Early Woodland
38BK1738 Eligible Unknown Prehistoric; 18th and 19th c.
38BK1739 | Potentially Eligible {Unknown Prehistoric; 18™ and 19" c.
38BK1740 | Potentially Eligible {Unknown Prehistoric
38BK1741 | Potentially Eligible {Unknown Prehistoric
38BK1742 | Potentially Eligible [Unknown Historic
38BK1743 | Potentially Eligible {Unknown Historic
38BK1779 | Potentially Eligible [Early, Middle, and Late Woodland
38BK1789 | Potentially Eligible |Middle Woodland
38BK1790 Listed 19th c. Akinfield Plantation Conservation Easement
38BK1828 | Potentially Eligible [19™ and 20" c.
38BK1846 | Potentially Eligible [18™ and 19" c.
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ARCHAEOLOGICAL SITES

Of the 105 archaeological sites identified in the Lower West Branch, five are listed on the National Register
individually or contributing to a district. These have been previously discussed. Five sites have been
recommended as eligible for the National Register, but have not yet been listed. Thirty-two sites are listed as
potentially eligible for the National Register. Forty six sites have been recommended as not eligible and the
eligibility of another 14 sites has never been assessed. In addition, three sites that had previously been
recommended as eligible were excavated and subsequently destroyed. Listed, eligible, and potentially
eligible sites are shown in Figure 17 and are listed on Table 11.

CEMETERIES

A total of 10 cemeteries have been recorded in the Lower West Branch region by the South Carolina
Genealogical Society (1995), in Connor (1989), and on USGS topographic maps (see Table 12; Figure
18). This, by no means, constitutes all cemeteries within this region. Of these, One is listed in the National
Register (St. Thomas and St. Denis aka White Church). The Grove cemetery (38BK326) has been
recommended as potentially eligible. The eligibility of the remaining cemeteries is unknown. Regardless of
their National Register status, all cemeteries are protected by State law.

Table 12. Recorded Cemeteries Within the Lower West Branch of Cooper River Region.

Name Site Number |NRHP Protection/Threats
Akinfield Plantation Unknown Conservation Easement
Chapel of Ease St. James Unknown

Cypress Gardens Unknown

Grove 38BK0326 Potentially Eligible

Medway Plantation Unknown Conservation Easement
Medway Plantation Black Unknown Conservation Easement
Parnassus Plantation Unknown Conservation Easement
Providence Church Unknown

St. Thomas 38BK0058 Listed

Whispering Pines Unknown
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Figure 18. Llocations of Recorded Cemeteries in the Lower West Branch of the Cooper River Valley.
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VIII. RECOMMENDATIONS

Berkeley County has a rich history and the cultural resources in the Cooper River area are irreplaceable
gems that deserve protection. It is clear that local and state planners and managers understand the
importance of the area's history to citizens of the county as well as to the state. Historic parks and sites
throughout the United States draw numerous visitors and bring economic benefits to those areas. Although
development will continue to occur in the County, managing how development threats will affect significant
cultural resources in the Cooper River drainage is important. Sometimes these threats to historic resources
can be unforeseen in the long term future. However, when threats are initially recognized, planners,
managers, and preservationists should discuss how best to minimize impact to a significant resource or
completely protect it through restoration, appropriate relocation, and/or preservation in place, when
feasible.

ENCOURAGING PRESERVATION

Educating County home and business owners about the financial incentives to preserving historic buildings
and sites and the donation of conservation easements has the ability to enhance the current level of
protection to historic resources in the Cooper River region. Berkeley County and the Town of Moncks
Corner should work to make this information widely known. At the state level, the South Carolina State
Historic Preservation Office administers several tax incentive programs:

> A 20% federal income tax credit for the certified rehabilitation of certified income-producing
historic buildings. The buildings must be listed on the National Register of Historic Places and all
work must meet the Secretary of Interior’s Standards for Rehabilitation.

> A 10% state income tax credit for the rehabilitation of income-producing historic buildings that also
qualify for the 20% federal income tax credit.

> A 25% state income tax credit for the certified rehabilitation of qualified owner-occupied
residences. Buildings must be listed in or individually eligible for the National Register and all work
must meet the Secretary of the Interiors Standards for Rehabilitation (project plans must be
approved by the SHPO before work begins).

> A property tax abatement program that allows local governments to use special property tax
assessments to encourage the rehabilitation of owner-occupied or income-producing historic
buildings. Buildings must be listed in the National Register or be designated as historic by the local
government. All work must meet the Secretary of Interior’s Standards for Rehabilitation. The
building must be located within the jurisdiction of a local government that has passed and
ordinance implementing the special assessments.

Conservation easements are voluntary legal agreements that can be used to protect significant architectural,
archaeological, or other cultural resources. They can also be used to protect scenic, natural, open-space,
educational, recreational, or agricultural features. If certain criteria are met, an owner who donates an
easement may be eligible for tax benefits. The South Carolina Conservation Easement Act of 1991 (South



80‘

CHAPTER VI
RECOMMENDATIONS

Carolina Code of Laws, Section 27-8-10 through 27-8-80) provides a sound legal basis for the donation of
easements (see Appendix I). The law makes easements more attractive by requiring the local tax assessor to

consider the easement when assessing property values. The South Carolina Historic Preservation Office has
published a list of organizations accepting easements and discusses the benefits (see Appendix | -
Preservation Hotline #5).

In addition, there are some conservation easements that purchase the development rights of property in
order to preserve sensitive resources. They include the Forest Legacy Program administered by the South
Carolina Department of Natural Resources, the 2002 USDA Farm Bill, and the South Carolina Conservation

Bank.

>

In March 1999 the governor of South Carolina appointed the South Carolina Department of
Natural Resources (SCDNR) as the state lead agency to develop and administer a Forest Legacy
Program in South Carolina. The purpose of the Forest Legacy Program (FLP) is to identify and
protect environmentally important forest land from conversion to non-forest uses, through the use of
conservation easements and fee purchases. Guidelines for the Forest Legacy Program require the
state lead agency to prepare an Assessment of Need (AON) to establish a state Forest Legacy
Program in consultation with the State Forest Stewardship Coordinating Committee (SFSCC). The
SCDNR worked in consultation with the South Carolina Forestry Commission (SCFC) and the
SFSCC to develop the AON. The state grant option was selected in the AON. Under the State
Grant Option, all FLP acquisitions shall be transacted by the state with the title vested in the state.
Landowner participation is entirely voluntary. Details about this program can be found on the web
at http://www.dnr.state.sc.us/wild/forlegacy/forlegacy.html#Related%20Resources.

Under Title Il of the 2002 USDA Farm Bill the Farmland Protection Program provides funds to
State, tribal, or local governments and to nonprofit organizations to help purchase easements
against development of productive farmland. In the 2002 version of the bill eligible land is
expanded to include land with historical and archaeological resources. Eligible land now explicitly
includes cropland, rangeland, grassland, pastureland, and forestland that is part of an agricultural
operation. Additional information about Title Il can be found on the web at
http://www.ers.usda.gov/Features/farmbill /titles/titlellconservation.htm.

The Conservation Bank was created because the State of South Carolina has recognized that
although rapid land development and economic growth have benefited South Carolina's people
and economy, it has also led to the loss of farmland, forestland, wildlife habitat, outstanding
natural areas, beaches, and public areas for outdoor recreation. Inappropriate land development
can also jeopardize the well-being of the State’s environment and its economy. In addition, land
development has led to the loss of historical and archaeological sites that document human
habitation in the State. The protection of open space by acquisition of interests in real property
from willing sellers is essential to ensure that the State continues to enjoy the benefits of wildlife
habitats, forestlands, farmlands, parks, historical sites, and healthy waterways. Such areas have
value for recreational purposes, for scientific study, for aesthetic appreciation, and to maintain the
State’s position as an attractive location for visitors and new industry. Details on this program can
be found at http://sccbank.sc.gov/.
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We also recommend that Berkeley County and the Town of Moncks Corner consider implementing
voluntary preservation incentives at the local level. These incentives could include property tax reductions
for those who preserve historic buildings and archaeological sites. In some cases, special zoning
considerations might be made for those who wish to preserve standing structures and archaeological sites.
In short, planners should determine feasible ways to make preservation easier and attractive for those who
own such properties.

RETAINING HISTORIC INTEGRITY

The recent creation of the Berkeley County Special Area Permit for National Register Listed Sites will help to
preserve the scenic and cultural integrity of a number of important resources in the Cooper River Valley.
This permit requires that the applicant demonstrates that the best available development and management
practices will be used to minimize impacts to National Register listed properties. Although the permit
provides some protection to listed properties, there is no mechanism for the protection of sites and structures
determined to be eligible, but never listed. In order to protect these properties through the Special Area
permit, it is recommend that Berkeley County consider expanding the permit requirements to include
properties determined to be eligible for inclusion in the National Register, but not officially listed.

If large scale development (e.g. housing subdivisions and business or industrial parks) within the Cooper
River Region is unavoidable (and it probably is), the Town of Moncks Corner and Berkeley County could
create incentives for encouraging development within specific areas, such as along US Hwy 52, rather than
within the rural heart of the Cooper River study area where it is more likely to affect the historic character of
the area to a more profound scale. The County may want to determine if development can occur in
clustered residential and/or business locations within the study area whose boundaries are already defined
by historically sensitive or agricultural/silvicultural areas. There are few of these locations within the study
area where this condition exists, but includes the Town of Moncks Corner and a few areas at the northern
end of County Road 791. New industrial development and business parks would be best restricted to areas
where it currently exists. By placing new developments in these locations, it would minimize impacts to
historic properties and help retain the rural and historic character as it presently exists. Currently,
developments that have already been planned and approved, but not yet implemented, will occur within
these areas (Ms. Madelyn Robinson — Berkeley County Planning and Zoning Department, personal
communication 2004).

PARTICIPATION IN THE CERTIFIED LOCAL GOVERNMENT PROGRAM

Berkeley County officials may want to consider becoming a Certified Local Government (CLG). The CLG
program promotes community preservation planning and heritage education through a partnership with the
National Park Service and the State Historic Preservation Office (SHPO) that facilities funding, technical
assistance, and training. By becoming a CLG the County would be eligible to apply for federal grant
money specifically earmarked for CLGs. In the past this money has funded historic resources surveys,
historic building stabilization, and the development of design guidelines. CLG members also get technical
help and training for a board of architectural review. They can participate in statewide preservation
planning programs. Also, they are given an opportunity to comment on nominations of historic properties
and districts in the community to the National Register of Historic Places before the nominations are
considered by the State Review Board. The County and Town may wish to discuss benefits with current CLG
members to determine whether this option is appropriate for their County and for the Town of Moncks
Corner.
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CLG funds could be used to determine the current condition of significant and potentially significant historic
properties that were recorded and assessed in 1989 prior to Hurricane Hugo. It could determine the affects
of the hurricane as well as deterioration and development pressures on these properties which were
assessed 15 years ago. The CLG funds and training may also assist planners in creating feasible additional
voluntary incentives for historic preservation and retaining historic character.

ENCOURAGING PUBLIC OUTREACH AND EDUCATION

Public education about the importance of the County’s cultural resources will help to bolster local support for
preservation. Such education should stress the fact that cultural resources are fragile and non-renewable
and thus, perhaps reduce the likelihood of vandalism and site looting. It would also help property owners
better understand and appreciate the significance their land or house has for their community.

When development occurs that requires compliance with Section 106 of the Historic Preservation Act, the
resulting work is typically reviewed by the State Historic Preservation Office. When archaeological sites or
standing structures are found to be eligible for the National Register and they can not be preserved in
place, a Memorandum of Agreement (MOA) is produced to ensure that any adverse impact is mitigated.
For archaeology, there is typically an excavation plan which outlines the work to be done, the research
questions that will be addressed, the kinds of analysis that will be performed, and the production schedule
for the resulting report. Unfortunately, in most instances the work is performed with little or no news
coverage and the public is left with little or no knowledge of the project or what was found. It is
recommended that the Town of Moncks Corner and Berkeley County request that the State Historic
Preservation Office recommend that MOAs for data recovery excavations in the Cooper River drainage
include some component for public outreach. This could consist of one or more of several options:

> A Public Day: Inviting local historic preservation groups to visit the site during excavation to see
what the archaeologists have discovered about who lived there. Volunteer opportunities to help
with excavations and recordation might also be provided, if appropriate;

> A Web Brochure: To be linked to an appropriate county/Town web page, which discusses the
history of the property and findings;

> A Printed Brochure: Available through the Berkeley County Museum and/or other venues,
discussing the history of the property and findings. Web and printed brochures could also be used
to educate the public about the importance of preventing site looting and vandalism and give them
an opportunity to assist with the stewardship of the cultural resources;

> Slide Presentation: To be delivered by the archaeologist, historian, or architectural historian to a
local audience at a local venue on the history and findings.

The use of a public outreach component will foster civic pride, increase interest in the history and
preservation of the historic resources of the area, allow for public involvement, and provide a positive
public face for preservation efforts in the Cooper River area by individual citizens and government.

Although Berkeley County’s historic resources are fairly well known, the richness and beauty of the area’s
history may not be fully understood by outside visitors and perhaps some local residents. Increased efforts
toward show-casing historic properties and encouraging tourism in the area can increase local pride and
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desire for preservation, bolster property values, and bring more money into the area by attracting more
tourists. Perhaps one method of providing comprehensive information is the creation of a driving tour
booklet which would provide a history of the area and a brief discussion of accessible properties along the
route. These booklets could be distributed through the Berkeley County Museum, the Chamber of
Commerce, and at Welcome Centers.

IDENTIFYING NEW RESOURCES AND DETERMINING THE CHANGING CONDITION OF
KNOWN RESOURCES

This study provides information about sites and structures that are currently listed, eligible, and potentially
eligible for inclusion in the National Register of Historic Places. It is important that Berkeley County and the
Town of Moncks Corner update the GIS database associated with this report as the information is available
in order to minimize the potential for destruction or damaging the integrity of significant cultural resources.

The 1989 standing structure survey performed by Preservation Consultants identified many of the significant
standing structures in the County. However, since that time it is possible that some of these structures are no
longer standing or their eligibility for the National Register has changed in the past 15 years. Fortunately,
many of the buildings within the Cooper River National Register District have been recently re-examined
and the buildings that contributed to the eligibility of the area were included in the nomination (Ms.
Katherine Saunders, Historic Charleston Foundation, personal communication 2004). However, outside of
the National Register district the current condition of those structures identified in 1989 is unknown. In order
to properly manage these known resources, the County should consider having an architectural historian re-
visit them to determine if their condition has changed and if it affects their eligibility status.

Neither Preservation Consultants nor architectural historians involved in the authorship of the Cooper River
National Register District had access to all properties within the study area and, therefore, our knowledge
of standing structures is incomplete. It is likely that there are other significant standing structures that have
never been recorded and assessed. As new structures are recorded, this information should be added to the
GIS database so that planners are aware of their existence.

Since here has been no systematic archaeological survey of the entire study area, new archaeological sites
will be found and some of these will be eligible for inclusion in the National Register of Historic Places.
Unlike standing structures, archaeological sites do not often have a viewshed that would be adversely
affected by a development. Exceptions to this, however, would be a site that draws part of its National
Register eligibility from the integrity of its setting — such as the ruins of a rice mill situated adjacent to in
intact rice dike and field system where visual impact might detract from its integrity. Most of the time,
however, adverse impact to an archaeological site is direct impact, where ground disturbance will destroy
the physical integrity of the site. Therefore, the likelihood of development adversely affecting a significant
archaeological site may be less likely. Nonetheless, like standing structures, information on significant
archaeological sites should be periodically updated and added to the GIS database.

It is also important that when abandoned cemeteries are discovered, their locations are noted for future
reference. These should be added to the GIS database supplied with this report. Although many cemeteries
are not eligible for the National Register of Historic Places, they are protected by state law. Sometimes this
law is not enforced and cemeteries get destroyed, although in some cases it is inadvertent. Abandoned
cemeteries, particularly African-American cemeteries, are sometimes difficult to see and can simply consist
of shallow grave depressions with, perhaps, a couple of wooden markers or other similarly impermanent
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markers. When these cemeteries are damaged or destroyed, the resulting press is typically quite negative.
Keeping the cemetery database updated may help to avert some of these situations.

In the future, it may become apparent that there are locally important sites that have never been officially
recorded. These may be standing structures, geographic landmarks where significant events reportedly took
place, or traditional gathering places that Berkeley County residents would like preserved. Such sites may
not contain the characteristics of a National Register eligible property, but if they are locally significant,
then planners and managers should consider assisting in their preservation.

Ideally, the GIS data would be updated as soon as significant resources were identified. This would require
coordination between the County GIS manager, local planners, and the State Historic Preservation Office to
exchange information. In this manner, although this printed document would become outdated, the GIS
database would keep information on significant cultural resources current. If this is not possible, Berkeley
County could hire a cultural resource consultant to update the GIS layers at regular intervals.

SUMMARY

Berkeley County and the Town of Moncks Corner are to be commended for taking this important step in
protecting the cultural resources of the study area. It is clear that the community appreciates its history and
believes that the protection of the historic character of the area is very important. One of the best protective
measures Berkeley County and the Town of Moncks Corner can take is to have current information in hand
about significant cultural resources. Otherwise, it is possible that irreplaceable resources will be lost forever.
It is unknown how quickly this Cultural Resource Management Plan will become out of date, but with
periodic maintenance of the GIS database associated with this project, they will have the most current
information available.

The County should provide information to local property owners about the financial incentives for
preserving National Register listed properties and the benefits of conservation easements. They may also
want to consider creating some County and Town level financial incentives to encourage historic
preservation.

The land use tool known as the “Special Area Permit” will help direct development away from National
Register listed properties and help retain the historic integrity of the area. It is clear from the County’s 1999
Comprehensive Plan that keeping this integrity in place is important. It is recommended that the County
consider extending this protection to sites that have been determined to be eligible but have never been
listed.

Participation in the Certified Local Government program offered by the National Park Service and
administered through the State Historic Preservation Office should be considered since they offer funding for
preservation and planning projects and offer training programs. County and Town officials may wish to
discuss the benefits and any drawbacks with other CLG members to determine if this is something they
should pursue.

Berkeley County and the Town of Moncks Corner should also find ways to increase tourism within the study
area. We have recommended a comprehensive driving tour booklet that highlights the history of the area
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and provides specific information on accessible historic sites and structures. Also important is increasing the
public awareness of the historic significance of the entire area and educating citizens about the fragility of
these non-renewable resources. By creating more opportunities for public outreach, the County and Town
will likely increase public support for their preservation efforts.
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AS AMENDED






Section 106 Regulations
(Effective January 11, 2001)

What follows are the Section 106 regulations, 36 CFR Part 800 ("Protection of Historic Properties"),
of the National Historic Preservation Act.

36 CFR PART 800—PROTECTION OF HISTORIC PROPERTIES

Subpart A—Purposes and Participants

Sec.

800.1MBurposes.

800.2MParticipants in the Section 106 process.

Subpart B—The Section 106 Process

800.3MIhitiation of the Section 106 process.

800.4MMMentification of historic properties.

800.5MMAssessment of adverse effects.

800.6MResolution of adverse effects.

800.7MHailure to resolve adverse effects.

800.8MToordination with the National Environmental Policy Act.
800.9MT ouncil review of Section 106 compliance.
800.10M8pecial requirements for protecting National Historic Landmarks.
800.11MDocumentation standards.

800.12MAmergency situations.

800.13Most-review discoveries.

Subpart C—Program Alternatives

800.14[MAederal agency program alternatives.

800.15MIribal, State, and local program alternatives. [Reserved]

800.16MDefinitions.

Appendix A to Part 800 —Criteria for Council involvement in reviewing individual Section 106 cases

Authority: 16 U.S.C. 470s.
Subpart A—Purposes and Participants
Sect. 800.1 Purposes.

MIth) Purposes of the section 106 process. Section 106 of the National Historic Preservation Act requires
Federal agencies to take into account the effects of their undertakings on historic properties and afford the
Council a reasonable opportunity to comment on such undertakings. The procedures in this part define
how Federal agencies meet these statutory responsibilities. The section 106 process seeks to accommodate
historic preservation concerns with the needs of Federal undertakings through consultation among the
agency official and other parties with an interest in the effects of the undertaking on historic properties,
commencing at the early stages of project planning. The goal of consultation is to identify historic
properties potentially affected by the undertaking, assess its effects and seek ways to avoid, minimize or
mitigate any adverse effects on historic properties.

MIb) Relation to other provisions of the act. Section 106 is related to other provisions of the act designed
to further the national policy of historic preservation. References to those provisions are included in this
part to identify circumstances where they may affect actions taken to meet section 106 requirements. Such
provisions may have their own implementing regulations or guidelines and are not intended to be
implemented by the procedures in this part except insofar as they relate to the section 106 process.



Guidelines, policies, and procedures issued by other agencies, including the Secretary, have been cited in
this part for ease of access and are not incorporated by reference.

M) Timing. The agency official must complete the section 106 process “prior to the approval of the
expenditure of any Federal funds on the undertaking or prior to the issuance of any license.” This does not
prohibit agency official from conducting or authorizing nondestructive project planning activities before
completing compliance with section 106, provided that such actions do not restrict the subsequent
consideration of alternatives to avoid, minimize or mitigate the undertaking's adverse effects on historic
properties. The agency official shall ensure that the section 106 process is initiated early in the
undertaking's planning, so that a broad range of alternatives may be considered during the planning process
for the undertaking.

Sec. 800.2MMarticipants in the Section 106 process.

MIth) Agency official. It is the statutory obligation of the Federal agency to fulfill the requirements of
section 106 and to ensure that an agency official with jurisdiction over an undertaking takes legal and
financial responsibility for section 106 compliance in accordance with subpart B of this part. The agency
official has approval authority for the undertaking and can commit the Federal agency to take appropriate
action for a specific undertaking as a result of section 106 compliance. For the purposes of subpart C of
this part, the agency official has the authority to commit the Federal agency to any obligation it may
assume in the implementation of a program alternative. The agency official may be a State, local, or tribal
government official who has been delegated legal responsibility for compliance with section 106 in
accordance with Federal law.

MMl ) Professional standards. Section 112(a)(1)(A) of the act requires each Federal agency responsible for
the protection of historic resources, including archeological resources, to ensure that all actions taken by
employees or contractors of the agency shall meet professional standards under regulations developed by
the Secretary.

M) Lead Federal agency. If more than one Federal agency is involved in an undertaking, some or all the
agencies may designate a lead Federal agency, which shall identify the appropriate official to serve as the
agency official who shall act on their behalf, fulfilling their collective responsibilities under section 106.
Those Federal agencies that do not designate a lead Federal agency remain individually responsible for
their compliance with this part.

MIB) Use of contractors. Consistent with applicable conflict of interest laws, the agency official may use
the services of applicants, consultants, or designees to prepare information, analyses and
recommendations under this part. The agency official remains legally responsible for all required findings
and determinations. If a document or study is prepared by a non-Federal party, the agency official is
responsible for ensuring that its content meets applicable standards and guidelines.

M) Consultation. The agency official shall involve the consulting parties described in paragraph (c) of
this section in findings and determinations made during the section 106 process. The agency official
should plan consultations appropriate to the scale of the undertaking and the scope of Federal involvement
and coordinated with other requirements of other statutes, as applicable, such as the National
Environmental Policy Act, the Native American Graves Protection and Repatriation Act, the American
Indian Religious Freedom Act, the Archeological Resources Protection Act, and agency-specific
legislation. The Council encourages the agency official to use to the extent possible existing agency
procedures and mechanisms to fulfill the consultation requirements of this part.

MIb) Council. The Council issues regulations to implement section 106, provides guidance and advice on
the application of the procedures in this part, and generally oversees the operation of the section 106
process. The Council also consults with and comments to agency officials on individual undertakings and
programs that affect historic properties.



MMl ) Council entry into the section 106 process. When the Council determines that its involvement is
necessary to ensure that the purposes of section 106 and the act are met, the Council may enter the section
106 process. Criteria guiding Council decisions to enter the section 106 process are found in appendix A to
this part. The Council will document that the criteria have been met and notify the parties to the section
106 process as required by this part.

M) Council assistance. Participants in the section 106 process may seek advice, guidance and assistance
from the Council on the application of this part to specific undertakings, including the resolution of
disagreements, whether or not the Council is formally involved in the review of the undertaking. If
questions arise regarding the conduct of the section 106 process, participants are encouraged to obtain the
Council's advice on completing the process.

M) Consulting parties. The following parties have consultative roles in the section 106 process.
[l ) State historic preservation officer.

M) The State historic preservation officer (SHPO) reflects the interests of the State and its citizens in the
preservation of their cultural heritage. In accordance with section 101(b)(3) of the act, the SHPO advises
and assists Federal agencies in carrying out their section 106 responsibilities and cooperates with such
agencies, local governments and organizations and individuals to ensure that historic properties are taking
into consideration at all levels of planning and development.

[MIdi) If an Indian tribe has assumed the functions of the SHPO in the section 106 process for undertakings
on tribal lands, the SHPO shall participate as a consulting party if the undertaking takes place on tribal
lands but affects historic properties off tribal lands, if requested in accordance with Sec. 800.3(c)(1), or if
the Indian tribe agrees to include the SHPO pursuant to Sec. 800.3(f)(3).

[MIR) Indian tribes and Native Hawaiian organizations.
@) Consultation on tribal lands.

MITA) Tribal historic preservation officer. For a tribe that has assumed the responsibilities of the SHPO for
section 106 on tribal lands under section 101(d)(2) of the act, the tribal historic preservation officer
(THPO) appointed or designated in accordance with the act is the official representative for the purposes of
section 106. The agency official shall consult with the THPO in lieu of the SHPO regarding undertakings
occurring on or affecting historic properties on tribal lands.

[MIB) Tribes that have not assumed SHPO functions. When an Indian tribe has not assumed the
responsibilities of the SHPO for section 106 on tribal lands under section 101(d)(2) of the act, the agency
official shall consult with a representative designated by such Indian tribe in addition to the SHPO
regarding undertakings occurring on or affecting historic properties on its tribal lands. Such Indian tribes
have the same rights of consultation and concurrence that the THPOs are given throughout subpart B of
this part, except that such consultations shall be in addition to and on the same basis as consultation with
the SHPO.

MIi) Consultation on historic properties of significance to Indian tribes and Native Hawaiian
organizations. Section 101(d)(6)(B) of the act requires the agency official to consult with any Indian tribe
or Native Hawaiian organization that attaches religious and cultural significance to historic properties that
may be affected by an undertaking. This requirement applies regardless of the location of the historic
property. Such Indian tribe or Native Hawaiian organization shall be a consulting party.

MITA) The agency official shall ensure that consultation in the section 106 process provides the Indian tribe
or Native Hawaiian organization a reasonable opportunity to identify its concerns about historic
properties, advise on the identification and evaluation of historic properties, including those of traditional
religious and cultural importance, articulate its views on the undertaking's effects on such properties, and
participate in the resolution of adverse effects. It is the responsibility of the agency official to make a



reasonable and good faith effort to identify Indian tribes and Native Hawaiian organizations that shall be
consulted in the section 106 process. Consultation should commence early in the planning process, in
order to identify and discuss relevant preservation issues and resolve concerns about the confidentiality of
information on historic properties.

MIB) The Federal Government has a unique legal relationship with Indian tribes set forth in the
Constitution of the United States, treaties, statutes, and court decisions. Consultation with Indian tribes
should be conducted in a sensitive manner respectful of tribal sovereignty. Nothing in this part alters,
amends, repeals, interprets, or modifies tribal sovereignty, any treaty rights, or other rights of an Indian
tribe, or preempts, modifies, or limits the exercise of any such rights.

MIC) Consultation with an Indian tribe must recognize the government-to-government relationship
between the Federal Government and Indian tribes. The agency official shall consult with representatives
designated or identified by the tribal government or the governing body of a Native Hawaiian organization.
Consultation with Indian tribes and Native Hawaiian organizations should be conducted in a manner
sensitive to the concerns and needs of the Indian tribe or Native Hawaiian organization.

MID) When Indian tribes and Native Hawaiian organizations attach religious and cultural significance to
historic properties off tribal lands, section 101(d)(6)(B) of the act requires Federal agencies to consult
with such Indian tribes and Native Hawaiian organizations in the section 106 process. Federal agencies
should be aware that frequently historic properties of religious and cultural significance are located on
ancestral, aboriginal, or ceded lands of Indian tribes and Native Hawaiian organizations and should
consider that when complying with the procedures in this part.

MIE) An Indian tribe or a Native Hawaiian organization may enter into an agreement with an agency
official that specifies how they will carry out responsibilities under this part, including concerns over the
confidentiality of information. An agreement may cover all aspects of tribal participation in the section 106
process, provided that no modification may be made in the roles of other parties to the section 106 process
without their consent. An agreement may grant the Indian tribe or Native Hawaiian organization additional
rights to participate or concur in agency decisions in the section 106 process beyond those specified in
subpart B of this part. The agency official shall provide a copy of any such agreement to the Council and
the appropriate SHPOs.

MIF) An Indian tribe that has not assumed the responsibilities of the SHPO for section 106 on tribal lands
under section 101(d)(2) of the act may notify the agency official in writing that it is waiving its rights
under Sec. 800.6(c)(1) to execute a memorandum of agreement.

MIB) Representatives of local governments. A representative of a local government with jurisdiction over
the area in which the effects of an undertaking may occur is entitled to participate as a consulting party.
Under other provisions of Federal law, the local government may be authorized to act as the agency
official for purposes of section 106.

M) Applicants for Federal assistance, permits, licenses, and other approvals. An applicant for Federal
assistance or for a Federal permit, license, or other approval is entitled to participate as a consulting party
as defined in this part. The agency official may authorize an applicant or group of applicants to initiate
consultation with the SHPO/THPO and others, but remains legally responsible for all findings and
determinations charged to the agency official. The agency official shall notify the SHPO/THPO when an
applicant or group of applicants is so authorized. A Federal agency may authorize all applicants in a
specific program pursuant to this section by providing notice to all SHPO/THPOs. Federal agencies that
provide authorizations to applicants remain responsible for their government-to-government relationships
with Indian tribes.

M) Additional consulting parties. Certain individuals and organizations with a demonstrated interest in
the undertaking may participate as consulting parties due to the nature of their legal or economic relation
to the undertaking or affected properties, or their concern with the undertaking's effects on historic
properties.



M) The public.

ML) Nature of involvement. The views of the public are essential to informed Federal decisionmaking in
the section 106 process. The agency official shall seek and consider the views of the public in a manner
that reflects the nature and complexity of the undertaking and its effects on historic properties, the likely
interest of the public in the effects on historic properties, confidentiality concerns of private individuals
and businesses, and the relationship of the Federal involvement to the undertaking.

M) Providing notice and information. The agency official must, except where appropriate to protect
confidentiality concerns of affected parties, provide the public with information about an undertaking and
its effects on historic properties and seek public comment and input. Members of the public may also
provide views on their own initiative for the agency official to consider in decisionmaking.

MIB) Use of agency procedures. The agency official may use the agency's procedures for public
involvement under the National Environmental Policy Act or other program requirements in lieu of public
involvement requirements in subpart B of this part, if they provide adequate opportunities for public
involvement consistent with this subpart.

Subpart B—The Section 106 Process
Sec. 800.3MMhitiation of the section 106 process.

MIMa) Establish undertaking. The agency official shall determine whether the proposed Federal action is
an undertaking as defined in Sec. 800.16(y) and, if so, whether it is a type of activity that has the potential
to cause effects on historic properties.

M 1) No potential to cause effects. If the undertaking is a type of activity that does not have the potential
to cause effects on historic properties, assuming such historic properties were present, the agency official
has no further obligations under section 106 or this part.

M) Program alternatives. If the review of the undertaking is governed by a Federal agency program
alternative established under Sec. 800.14 or a programmatic agreement in existence before January 11,
2001, the agency official shall follow the program alternative.

MIMb) Coordinate with other reviews. The agency official should coordinate the steps of the section 106
process, as appropriate, with the overall planning schedule for the undertaking and with any reviews
required under other authorities such as the National Environmental Policy Act, the Native American
Graves Protection and Repatriation Act, the American Indian Religious Freedom Act, the Archeological
Resources Protection Act, and agency-specific legislation, such as section 4(f) of the Department of
Transportation Act. Where consistent with the procedures in this subpart, the agency official may use
information developed for other reviews under Federal, State, or tribal law to meet the requirements of
section 106.

MIMc) Identify the appropriate SHPO and/or THPO. As part of its initial planning, the agency official shall
determine the appropriate SHPO or SHPOs to be involved in the section 106 process. The agency official
shall also determine whether the undertaking may occur on or affect historic properties on any tribal lands
and, if so, whether a THPO has assumed the duties of the SHPO. The agency official shall then initiate
consultation with the appropriate officer or officers.

ML) Tribal assumption of SHPO responsibilities. Where an Indian tribe has assumed the section 106
responsibilities of the SHPO on tribal lands pursuant to section 101(d)(2) of the act , consultation for
undertakings occurring on tribal land or for effects on tribal land is with the THPO for the Indian tribe in
lieu of the SHPO. Section 101(d)(2)(D)(iii) of the act authorizes owners of properties on tribal lands
which are neither owned by a member of the tribe nor held in trust by the Secretary for the benefit of the



tribe to request the SHPO to participate in the section 106 process in addition to the THPO.

M) Undertakings involving more than one State. If more than one State is involved in an undertaking,
the involved SHPOs may agree to designate a lead SHPO to act on their behalf in the section 106 process,
including taking actions that would conclude the section 106 process under this subpart.

MIB) Conducting consultation. The agency official should consult with the SHPO/THPO in a manner
appropriate to the agency planning process for the undertaking and to the nature of the undertaking and its
effects on historic properties.

M) Failure of the SHPO/THPO to respond. If the SHPO/THPO fails to respond within 30 days of
receipt of a request for review of a finding or determination, the agency official may either proceed to the
next step in the process based on the finding or determination or consult with the Council in lieu of the
SHPO/THPO. If the SHPO/THPO re-enters the Section 106 process, the agency official shall continue the
consultation without being required to reconsider previous findings or determinations.

MmMd) Consultation on tribal lands. Where the Indian tribe has not assumed the responsibilities of the
SHPO on tribal lands, consultation with the Indian tribe regarding undertakings occurring on such tribe's
lands or effects on such tribal lands shall be in addition to and on the same basis as consultation with the
SHPO. If the SHPO has withdrawn from the process, the agency official may complete the section 106
process with the Indian tribe and the Council, as appropriate. An Indian tribe may enter into an agreement
with a SHPO or SHPOs specifying the SHPO's participation in the section 106 process for undertakings
occurring on or affecting historic properties on tribal lands.

MIMe) Plan to involve the public. In consultation with the SHPO/THPO, the agency official shall plan for
involving the public in the section 106 process. The agency official shall identify the appropriate points
for seeking public input and for notifying the public of proposed actions, consistent with Sec. 800.2(d).

MINf) Identify other consulting parties. In consultation with the SHPO/THPO, the agency official shall
identify any other parties entitled to be consulting parties and invite them to participate as such in the
section 106 process. The agency official may invite others to participate as consulting parties as the section
106 process moves forward.

Ml ) Involving local governments and applicants. The agency official shall invite any local governments
or applicants that are entitled to be consulting parties under Sec. 800.2(c).

MIP) Involving Indian tribes and Native Hawaiian organizations. The agency official shall make a
reasonable and good faith effort to identify any Indian tribes or Native Hawaiian organizations that might
attach religious and cultural significance to historic properties in the area of potential effects and invite
them to be consulting parties. Such Indian tribe or Native Hawaiian organization that requests in writing
to be a consulting party shall be one.

MIB) Requests to be consulting parties. The agency official shall consider all written requests of
individuals and organizations to participate as consulting parties and, in consultation with the SHPO/
THPO and any Indian tribe upon whose tribal lands an undertaking occurs or affects historic properties,
determine which should be consulting parties.

MINg) Expediting consultation. A consultation by the agency official with the SHPO/THPO and other
consulting parties may address multiple steps in Secs. 800.3 through 800.6 where the agency official and
the SHPO/THPO agree it is appropriate as long as the consulting parties and the public have an adequate
opportunity to express their views as provided in Sec. 800.2(d).

Sec. 800.4MMHentification of historic properties.

MIa) Determine scope of identification efforts. In consultation with the SHPO/THPO, the agency official



shall:
Il ) Determine and document the area of potential effects, as defined in Sec. 800.16(d);

M) Review existing information on historic properties within the area of potential effects, including any
data concerning possible historic properties not yet identified;

MIB) Seek information, as appropriate, from consulting parties, and other individuals and organizations
likely to have knowledge of, or concerns with, historic properties in the area, and identify issues relating
to the undertaking's potential effects on historic properties; and

MI#) Gather information from any Indian tribe or Native Hawaiian organization identified pursuant to
Sec. 800.3(f) to assist in identifying properties, including those located off tribal lands, which may be of
religious and cultural significance to them and may be eligible for the National Register, recognizing that
an Indian tribe or Native Hawaiian organization may be reluctant to divulge specific information
regarding the location, nature, and activities associated with such sites. The agency official should address
concerns raised about confidentiality pursuant to Sec. 800.11(c).

MIMb) Identify historic properties. Based on the information gathered under paragraph (a) of this section,
and in consultation with the SHPO/ THPO and any Indian tribe or Native Hawaiian organization that might
attach religious and cultural significance to properties within the area of potential effects, the agency
official shall take the steps necessary to identify historic properties within the area of potential effects.

MIN1) Level of effort. The agency official shall make a reasonable and good faith effort to carry out
appropriate identification efforts, which may include background research, consultation, oral history
interviews, sample field investigation, and field survey. The agency official shall take into account past
planning, research and studies, the magnitude and nature of the undertaking and the degree of Federal
involvement, the nature and extent of potential effects on historic properties, and the likely nature and
location of historic properties within the area of potential effects. The Secretary's standards and guidelines
for identification provide guidance on this subject. The agency official should also consider other
applicable professional, State, tribal, and local laws, standards, and guidelines. The agency official shall
take into account any confidentiality concerns raised by Indian tribes or Native Hawaiian organizations
during the identification process.

MIN?2) Phased identification and evaluation. Where alternatives under consideration consist of corridors or
large land areas, or where access to properties is restricted, the agency official may use a phased process
to conduct identification and evaluation efforts. The agency official may also defer final identification and
evaluation of historic properties if it is specifically provided for in a memorandum of agreement executed
pursuant to Sec. 800.6, a programmatic agreement executed pursuant to Sec. 800.14(b), or the documents
used by an agency official to comply with the National Environmental Policy Act pursuant to Sec. 800.8.
The process should establish the likely presence of historic properties within the area of potential effects
for each alternative or inaccessible area through background research, consultation and an appropriate
level of field investigation, taking into account the number of alternatives under consideration, the
magnitude of the undertaking and its likely effects, and the views of the SHPO/THPO and any other
consulting parties. As specific aspects or locations of an alternative are refined or access is gained, the
agency official shall proceed with the identification and evaluation of historic properties in accordance
with paragraphs (b)(1) and (c) of this section.

MIMc) Evaluate historic significance.

MM 1) Apply National Register criteria. In consultation with the SHPO/THPO and any Indian tribe or
Native Hawaiian organization that attaches religious and cultural significance to identified properties and
guided by the Secretary's standards and guidelines for evaluation, the agency official shall apply the
National Register criteria (36 CFR part 63) to properties identified within the area of potential effects that
have not been previously evaluated for National Register eligibility. The passage of time, changing
perceptions of significance, or incomplete prior evaluations may require the agency official to reevaluate



properties previously determined eligible or ineligible. The agency official shall acknowledge that Indian
tribes and Native Hawaiian organizations possess special expertise in assessing the eligibility of historic
properties that may possess religious and cultural significance to them.

MIN2) Determine whether a property is eligible. If the agency official determines any of the National
Register criteria are met and the SHPO/THPO agrees, the property shall be considered eligible for the
National Register for section 106 purposes. If the agency official determines the criteria are not met and
the SHPO/THPO agrees, the property shall be considered not eligible. If the agency official and the
SHPO/THPO do not agree, or if the Council or the Secretary so request, the agency official shall obtain a
determination of eligibility from the Secretary pursuant to 36 CFR part 63. If an Indian tribe or Native
Hawaiian organization that attaches religious and cultural significance to a property off tribal lands does
not agree, it may ask the Council to request the agency official to obtain a determination of eligibility.

MINd) Results of identification and evaluation.

MIN 1) No historic properties affected. If the agency official finds that either there are no historic properties
present or there are historic properties present but the undertaking will have no effect upon them as
defined in Sec. 800.16(i), the agency official shall provide documentation of this finding, as set forth in
Sec. 800.11(d), to the SHPO/THPO. The agency official shall notify all consulting parties, including
Indian tribes and Native Hawaiian organizations, and make the documentation available for public
inspection prior to approving the undertaking. If the SHPO/THPO, or the Council if it has entered the
section 106 process, does not object within 30 days of receipt of an adequately documented finding, the
agency official's responsibilities under section 106 are fulfilled.

MIN2) Historic properties affected. If the agency official finds that there are historic properties which may
be affected by the undertaking or the SHPO/THPO or the Council objects to the agency official's finding
under paragraph (d)(1) of this section, the agency official shall notify all consulting parties, including
Indian tribes or Native Hawaiian organizations, invite their views on the effects and assess adverse effects,
if any, in accordance with Sec. 800.5.

Sec. 800.5MMssessment of adverse effects.

MIMa) Apply criteria of adverse effect. In consultation with the SHPO/THPO and any Indian tribe or Native
Hawaiian organization that attaches religious and cultural significance to identified historic properties, the
agency official shall apply the criteria of adverse effect to historic properties within the area of potential
effects. The agency official shall consider any views concerning such effects which have been provided
by consulting parties and the public.

MM 1) Criteria of adverse effect. An adverse effect is found when an undertaking may alter, directly or
indirectly, any of the characteristics of a historic property that qualify the property for inclusion in the
National Register in a manner that would diminish the integrity of the property's location, design, setting,
materials, workmanship, feeling, or association. Consideration shall be given to all qualifying
characteristics of a historic property, including those that may have been identified subsequent to the
original evaluation of the property's eligibility for the National Register. Adverse effects may include
reasonably foreseeable effects caused by the undertaking that may occur later in time, be farther removed
in distance or be cumulative.

MIN2) Examples of adverse effects. Adverse effects on historic properties include, but are not limited to:
[MIM) Physical destruction of or damage to all or part of the property;
[MIfi) Alteration of a property, including restoration, rehabilitation, repair, maintenance, stabilization,

hazardous material remediation, and provision of handicapped access, that is not consistent with the
Secretary's standards for the treatment of historic properties (36 CFR part 68) and applicable guidelines;



[MIdii) Removal of the property from its historic location;

MIiv) Change of the character of the property's use or of physical features within the property's setting that
contribute to its historic significance;

MIv) Introduction of visual, atmospheric or audible elements that diminish the integrity of the property's
significant historic features;

MIvi) Neglect of a property which causes its deterioration, except where such neglect and deterioration are
recognized qualities of a property of religious and cultural significance to an Indian tribe or Native
Hawaiian organization; and

MIvii) Transfer, lease, or sale of property out of Federal ownership or control without adequate and legally
enforceable restrictions or conditions to ensure long-term preservation of the property's historic
significance.

MIN3) Phased application of criteria. Where alternatives under consideration consist of corridors or large
land areas, or where access to properties is restricted, the agency official may use a phased process in
applying the criteria of adverse effect consistent with phased identification and evaluation efforts
conducted pursuant to Sec. 800.4(b)(2).

MIMb) Finding of no adverse effect. The agency official, in consultation with the SHPO/THPO, may
propose a finding of no adverse effect when the undertaking's effects do not meet the criteria of paragraph
(a)(1) of this section or the undertaking is modified or conditions are imposed, such as the subsequent
review of plans for rehabilitation by the SHPO/THPO to ensure consistency with the Secretary's standards
for the treatment of historic properties (36 CFR part 68) and applicable guidelines, to avoid adverse
effects.

MIMc) Consulting party review. If the agency official proposes a finding of no adverse effect, the agency
official shall notify all consulting parties of the finding and provide them with the documentation
specified in Sec. 800.11(e). The SHPO/THPO shall have 30 days from receipt to review the finding.

Il ) Agreement with finding. Unless the Council is reviewing the finding pursuant to Sec. 800.5(c)(3), the
agency official may proceed if the SHPO/THPO agrees with the finding. The agency official shall carry
out the undertaking in accordance with Sec. 800.5(d)(1). Failure of the SHPO/THPO to respond within 30
days from receipt of the finding shall be considered agreement of the SHPO/THPO with the finding.

M) Disagreement with finding.

M) If the SHPO/THPO or any consulting party disagrees within the 30-day review period, it shall specify
the reasons for disagreeing with the finding. The agency official shall either consult with the party to
resolve the disagreement, or request the Council to review the finding pursuant to paragraph (c)(3) of this
section.

[MIdi) The agency official should seek the concurrence of any Indian tribe or Native Hawaiian organization
that has made known to the agency official that it attaches religious and cultural significance to a historic
property subject to the finding. If such Indian tribe or Native Hawaiian organization disagrees with the
finding, it may within the 30-day review period specify the reasons for disagreeing with the finding and
request the Council to review the finding pursuant to paragraph (c)(3) of this section.

[MIdii) If the Council on its own initiative so requests within the 30-day review period, the agency official
shall submit the finding, along with the documentation specified in Sec. 800.11(e), for review pursuant to
paragraph (c)(3) of this section. A Council decision to make such a request shall be guided by the criteria

in appendix A to this part.

MIB) Council review of findings. When a finding is submitted to the Council pursuant to paragraph (c)(2)



of this section, the agency official shall include the documentation specified in Sec. 800.11(e). The
Council shall review the finding and notify the agency official of its determination as to whether the
adverse effect criteria have been correctly applied within 15 days of receiving the documented finding
from the agency official. The Council shall specify the basis for its determination. The agency official shall
proceed in accordance with the Council's determination. If the Council does not respond within 15 days of
receipt of the finding, the agency official may assume concurrence with the agency official's findings and
proceed accordingly.

MIMd) Results of assessment.

M 1) No adverse effect. The agency official shall maintain a record of the finding and provide information
on the finding to the public on request, consistent with the confidentiality provisions of Sec. 800.11(c).
Implementation of the undertaking in accordance with the finding as documented fulfills the agency
official's responsibilities under section 106 and this part. If the agency official will not conduct the
undertaking as proposed in the finding, the agency official shall reopen consultation under paragraph (a) of
this section.

MIN2) Adverse effect. If an adverse effect is found, the agency official shall consult further to resolve the
adverse effect pursuant to Sec. 800.6.

Sec. 800.6IMResolution of adverse effects.

MIa) Continue consultation. The agency official shall consult with the SHPO/THPO and other consulting
parties, including Indian tribes and Native Hawaiian organizations, to develop and evaluate alternatives or
modifications to the undertaking that could avoid, minimize, or mitigate adverse effects on historic
properties.

MIN 1) Notify the Council and determine Council participation. The agency official shall notify the Council
of the adverse effect finding by providing the documentation specified in Sec. 800.11(e).

[MIT) The notice shall invite the Council to participate in the consultation when:
MITA) The agency official wants the Council to participate;

MIB) The undertaking has an adverse effect upon a National Historic Landmark; or
MIC) A programmatic agreement under Sec. 800.14(b) will be prepared;

MIi) The SHPO/THPO, an Indian tribe or Native Hawaiian organization, or any other consulting party
may at any time independently request the Council to participate in the consultation.

Midii) The Council shall advise the agency official and all consulting parties whether it will participate
within 15 days of receipt of notice or other request. Prior to entering the process, the Council shall provide
written notice to the agency official and the consulting parties that its decision to participate meets the
criteria set forth in appendix A to this part. The Council shall also advise the head of the agency of its
decision to enter the process. Consultation is conducted in accordance with paragraph (b)(2) of this section.

MIdv) If the Council does not join the consultation, the agency official shall proceed with consultation in
accordance with paragraph (b)(1) of this section.

MIN2) Involve consulting parties. In addition to the consulting parties identified under Sec. 800.3(f), the
agency official, the SHPO/ THPO and the Council, if participating, may agree to invite other individuals or
organizations to become consulting parties. The agency official shall invite any individual or organization
that will assume a specific role or responsibility in a memorandum of agreement to participate as a
consulting party.



MIN3) Provide documentation. The agency official shall provide to all consulting parties the
documentation specified in Sec. 800.11(e), subject to the confidentiality provisions of Sec. 800.11(c), and
such other documentation as may be developed during the consultation to resolve adverse effects.

MIN4) Involve the public. The agency official shall make information available to the public, including the
documentation specified in Sec. 800.11(e), subject to the confidentiality provisions of Sec. 800.11(c). The
agency official shall provide an opportunity for members of the public to express their views on resolving
adverse effects of the undertaking. The agency official should use appropriate mechanisms, taking into
account the magnitude of the undertaking and the nature of its effects upon historic properties, the likely
effects on historic properties, and the relationship of the Federal involvement to the undertaking to ensure
that the public's views are considered in the consultation. The agency official should also consider the
extent of notice and information concerning historic preservation issues afforded the public at earlier steps
in the section 106 process to determine the appropriate level of public involvement when resolving
adverse effects so that the standards of Sec. 800.2(d) are met.

MINS) Restrictions on disclosure of information. Section 304 of the act and other authorities may limit the
disclosure of information under paragraphs (a)(3) and (a)(4) of this section. If an Indian tribe or Native
Hawaiian organization objects to the disclosure of information or if the agency official believes that there
are other reasons to withhold information, the agency official shall comply with Sec. 800.11(c) regarding
the disclosure of such information.

MIMb) Resolve adverse effects.
M 1) Resolution without the Council.

[MIM) The agency official shall consult with the SHPO/THPO and other consulting parties to seek ways to
avoid, minimize or mitigate the adverse effects.

[MIdi) The agency official may use standard treatments established by the Council under Sec. 800.14(d) as
a basis for a memorandum of agreement.

[Mmdii) If the Council decides to join the consultation, the agency official shall follow paragraph (b)(2) of
this section.

MIMv) If the agency official and the SHPO/THPO agree on how the adverse effects will be resolved, they
shall execute a memorandum of agreement. The agency official must submit a copy of the executed
memorandum of agreement, along with the documentation specified in Sec. 800.11(f), to the Council prior
to approving the undertaking in order to meet the requirements of section 106 and this subpart.

M) If the agency official, and the SHPO/THPO fail to agree on the terms of a memorandum of
agreement, the agency official shall request the Council to join the consultation and provide the Council
with the documentation set forth in Sec. 800.11(g). If the Council decides to join the consultation, the
agency official shall proceed in accordance with paragraph (b)(2) of this section. If the Council decides not
to join the consultation, the Council will notify the agency and proceed to comment in accordance with
Sec. 800.7(c).

MIN2) Resolution with Council participation. If the Council decides to participate in the consultation, the
agency official shall consult with the SHPO/THPO, the Council, and other consulting parties, including
Indian tribes and Native Hawaiian organizations under Sec. 800.2(c)(3), to seek ways to avoid, minimize
or mitigate the adverse effects. If the agency official, the SHPO/THPO, and the Council agree on how the
adverse effects will be resolved, they shall execute a memorandum of agreement.

MIc) Memorandum of agreement. A memorandum of agreement executed and implemented pursuant to
this section evidences the agency official's compliance with section 106 and this part and shall govern the
undertaking and all of its parts. The agency official shall ensure that the undertaking is carried out in



accordance with the memorandum of agreement.

MIN 1) Signatories. The signatories have sole authority to execute, amend or terminate the agreement in
accordance with this subpart.

MIM) The agency official and the SHPO/THPO are the signatories to a memorandum of agreement
executed pursuant to paragraph (b)(1) of this section.

[MIMi) The agency official, the SHPO/THPO, and the Council are the signatories to a memorandum of
agreement executed pursuant to paragraph (b)(2) of this section.

MIdii) The agency official and the Council are signatories to a memorandum of agreement executed
pursuant to Sec. 800.7(a)(2).

MIN?2) Invited signatories.

i) The agency official may invite additional parties to be signatories to a memorandum of agreement.
Any such party that signs the memorandum of agreement shall have the same rights with regard to seeking
amendment or termination of the memorandum of agreement as other signatories.

[MIdi) The agency official may invite an Indian tribe or Native Hawaiian organization that attaches
religious and cultural significance to historic properties located off tribal lands to be a signatory to a
memorandum of agreement concerning such properties.

MIdii) The agency official should invite any party that assumes a responsibility under a memorandum of
agreement to be a signatory.

MIGv) The refusal of any party invited to become a signatory to a memorandum of agreement pursuant to
paragraph (c)(2) of this section does not invalidate the memorandum of agreement.

MIN3) Concurrence by others. The agency official may invite all consulting parties to concur in the
memorandum of agreement. The signatories may agree to invite others to concur. The refusal of any party
invited to concur in the memorandum of agreement does not invalidate the memorandum of agreement.

MIN4) Reports on implementation. Where the signatories agree it is appropriate, a memorandum of
agreement shall include a provision for monitoring and reporting on its implementation.

M) Duration. A memorandum of agreement shall include provisions for termination and for
reconsideration of terms if the undertaking has not been implemented within a specified time.

M) Discoveries. Where the signatories agree it is appropriate, a memorandum of agreement shall include
provisions to deal with the subsequent discovery or identification of additional historic properties affected
by the undertaking.

MI07) Amendments. The signatories to a memorandum of agreement may amend it. If the Council was not
a signatory to the original agreement and the signatories execute an amended agreement, the agency
official shall file it with the Council.

MIB) Termination. If any signatory determines that the terms of a memorandum of agreement cannot be or
are not being carried out, the signatories shall consult to seek amendment of the agreement. If the
agreement is not amended, any signatory may terminate it. The agency official shall either execute a
memorandum of agreement with signatories under paragraph (c)(1) of this section or request the
comments of the Council under Sec. 800.7(a).

MIDP) Copies. The agency official shall provide each consulting party with a copy of any memorandum of
agreement executed pursuant to this subpart.



Sec. 800.7MHailure to resolve adverse effects.

MIMa) Termination of consultation. After consulting to resolve adverse effects pursuant to Sec. 800.6(b)(2),
the agency official, the SHPO/THPO, or the Council may determine that further consultation will not be
productive and terminate consultation. Any party that terminates consultation shall notify the other
consulting parties and provide them the reasons for terminating in writing.

I 1) If the agency official terminates consultation, the head of the agency or an Assistant Secretary or
other officer with major department-wide or agency-wide responsibilities shall request that the Council
comment pursuant to paragraph (c) of this section and shall notify all consulting parties of the request.

MIM2) If the SHPO terminates consultation, the agency official and the Council may execute a
memorandum of agreement without the SHPO's involvement.

MIN3) If a THPO terminates consultation regarding an undertaking occurring on or affecting historic
properties on its tribal lands, the Council shall comment pursuant to paragraph (c) of this section.

[MIM4) If the Council terminates consultation, the Council shall notify the agency official, the agency's
Federal preservation officer and all consulting parties of the termination and comment under paragraph (c)
of this section. The Council may consult with the agency's Federal preservation officer prior to terminating
consultation to seek to resolve issues concerning the undertaking and its effects on historic properties.

MIMb) Comments without termination. The Council may determine that it is appropriate to provide
additional advisory comments upon an undertaking for which a memorandum of agreement will be
executed. The Council shall provide them to the agency official when it executes the memorandum of
agreement.

MIMc) Comments by the Council.

ML) Preparation. The Council shall provide an opportunity for the agency official, all consulting parties,
and the public to provide their views within the time frame for developing its comments. Upon request of
the Council, the agency official shall provide additional existing information concerning the undertaking
and assist the Council in arranging an onsite inspection and an opportunity for public participation.

M) Timing. The Council shall transmit its comments within 45 days of receipt of a request under
paragraph (a)(1) or (2)(3) of this section or Sec. 800.8(c)(3), or termination by the Council under Sec.
800.6(b)(1)(v) or paragraph (a)(4) of this section, unless otherwise agreed to by the agency official.

MIB) Transmittal. The Council shall provide its comments to the head of the agency requesting comment
with copies to the agency official, the agency's Federal preservation officer, all consulting parties, and
others as appropriate.

MI4) Response to Council comment. The head of the agency shall take into account the Council's
comments in reaching a final decision on the undertaking. Section 110(1) of the act directs that the head of
the agency shall document this decision and may not delegate his or her responsibilities pursuant to
section 106. Documenting the agency head's decision shall include:

[MIT) Preparing a summary of the decision that contains the rationale for the decision and evidence of
consideration of the Council's comments and providing it to the Council prior to approval of the
undertaking;

[MIdi) Providing a copy of the summary to all consulting parties; and

[MIdii) Notifying the public and making the record available for public inspection.



Sec. 800.8MMT oordination With the National Environmental Policy Act.
MIth) General principles.

ML) Early coordination. Federal agencies are encouraged to coordinate compliance with section 106 and
the procedures in this part with any steps taken to meet the requirements of the National Environmental
Policy Act (NEPA). Agencies should consider their section 106 responsibilities as early as possible in the
NEPA process, and plan their public participation, analysis, and review in such a way that they can meet
the purposes and requirements of both statutes in a timely and efficient manner. The determination of
whether an undertaking is a “major Federal action significantly affecting the quality of the human
environment,” and therefore requires preparation of an environmental impact statement (EIS) under
NEPA, should include consideration of the undertaking's likely effects on historic properties. A finding of
adverse effect on a historic property does not necessarily require an EIS under NEPA.

M) Consulting party roles. SHPO/THPOs, Indian tribes, and Native Hawaiian organizations, other
consulting parties, and organizations and individuals who may be concerned with the possible effects of an
agency action on historic properties should be prepared to consult with agencies early in the NEPA
process, when the purpose of and need for the proposed action as well as the widest possible range of
alternatives are under consideration.

MIB) Inclusion of historic preservation issues. Agency officials should ensure that preparation of an
environmental assessment (EA) and finding of no significant impact (FONSI) or an EIS and record of
decision (ROD) includes appropriate scoping, identification of historic properties, assessment of effects
upon them, and consultation leading to resolution of any adverse effects.

MIb) Actions categorically excluded under NEPA. If a project, activity or program is categorically
excluded from NEPA review under an agency's NEPA procedures, the agency official shall determine if it
still qualifies as an undertaking requiring review under section 106 pursuant to Sec. 800.3(a). If so, the
agency official shall proceed with section 106 review in accordance with the procedures in this subpart.

M) Use of the NEPA process for section 106 purposes. An agency official may use the process and
documentation required for the preparation of an EA/FONSI or an EIS/ROD to comply with section 106 in
lieu of the procedures set forth in Secs. 800.3 through 800.6 if the agency official has notified in advance
the SHPO/THPO and the Council that it intends to do so and the following standards are met.

Ml ) Standards for developing environmental documents to comply with Section 106. During preparation
of the EA or draft EIS (DEIS) the agency official shall:

[MI0) Identify consulting parties either pursuant to Sec. 800.3(f) or through the NEPA scoping process with
results consistent with Sec. 800.3(f);

[MIdi) Identify historic properties and assess the effects of the undertaking on such properties in a manner
consistent with the standards and criteria of Secs. 800.4 through 800.5, provided that the scope and timing
of these steps may be phased to reflect the agency official's consideration of project alternatives in the
NEPA process and the effort is commensurate with the assessment of other environmental factors;

MIdii) Consult regarding the effects of the undertaking on historic properties with the SHPO/THPO, Indian
tribes, and Native Hawaiian organizations that might attach religious and cultural significance to affected
historic properties, other consulting parties, and the Council, where appropriate, during NEPA scoping,
environmental analysis, and the preparation of NEPA documents;

MIdv) Involve the public in accordance with the agency's published NEPA procedures; and

MIv) Develop in consultation with identified consulting parties alternatives and proposed measures that



might avoid, minimize or mitigate any adverse effects of the undertaking on historic properties and
describe them in the EA or DEIS.

[MIR) Review of environmental documents.

M) The agency official shall submit the EA, DEIS, or EIS to the SHPO/THPO, Indian tribes, and Native
Hawaiian organizations that might attach religious and cultural significance to affected historic properties,
and other consulting parties prior to or when making the document available for public comment. If the
document being prepared is a DEIS or EIS, the agency official shall also submit it to the Council.

[MI{i) Prior to or within the time allowed for public comment on the document, a SHPO/THPO, an Indian
tribe or Native Hawaiian organization, another consulting party or the Council may object to the agency
official that preparation of the EA, DEIS, or EIS has not met the standards set forth in paragraph (c)(1) of
this section or that the substantive resolution of the effects on historic properties proposed in an EA,
DEIS, or EIS is inadequate. If the agency official receives such an objection, the agency official shall refer
the matter to the Council.

MIB) Resolution of objections. Within 30 days of the agency official's referral of an objection under
paragraph (c)(2)(ii) of this section, the Council shall notify the agency official either that it agrees with the
objection, in which case the agency official shall enter into consultation in accordance with Sec.
800.6(b)(2) or seek Council comments in accordance with Sec. 800.7(a), or that it disagrees with the
objection, in which case the agency official shall continue its compliance with this section. Failure of the
Council to respond within the 30 day period shall be considered disagreement with the objection.

M) Approval of the undertaking. If the agency official has found, during the preparation of an EA or EIS
that the effects of an undertaking on historic properties are adverse, the agency official shall develop
measures in the EA, DEIS, or EIS to avoid, minimize, or mitigate such effects in accordance with
paragraph (c)(1)(v) of this section. The agency official's responsibilities under section 106 and the
procedures in this subpart shall then be satisfied when either:

[MId) A binding commitment to such proposed measures is incorporated in:

MIMA) The ROD, if such measures were proposed in a DEIS or EIS; or

MmB) An MOA drafted in compliance with Sec. 800.6(c); or

MIdi) The Council has commented under Sec. 800.7 and received the agency's response to such comments.

M) Modification of the undertaking. If the undertaking is modified after approval of the FONSI or the
ROD in a manner that changes the undertaking oralters its effects on historic properties, or if the agency
official fails to ensure that the measures to avoid, minimize or mitigate adverse effects (as specified in
either the FONSI or the ROD, or in the binding commitment adopted pursuant to paragraph (c)(4) of this
section) are carried out, the agency official shall notify the Council and all consulting parties that
supplemental environmental documents will be prepared in compliance with NEPA or that the procedures
in Secs. 800.3 through 800.6 will be followed as necessary.

Sec. 800.9MMT ouncil review of section 106 compliance.

MIth) Assessment of agency official compliance for individual undertakings. The Council may provide to
the agency official its advisory opinion regarding the substance of any finding, determination or decision
or regarding the adequacy of the agency official's compliance with the procedures under this part. The
Council may provide such advice at any time at the request of any individual, agency or organization or
on its own initiative. The agency official shall consider the views of the Council in reaching a decision on
the matter in question.



MIb) Agency foreclosure of the Council's opportunity to comment. Where an agency official has failed to
complete the requirements of section 106 in accordance with the procedures in this part prior to the
approval of an undertaking, the Council's opportunity to comment may be foreclosed. The Council may
review a case to determine whether a foreclosure has occurred. The Council shall notify the agency official
and the agency's Federal preservation officer and allow 30 days for the agency official to provide
information as to whether foreclosure has occurred. If the Council determines foreclosure has occurred, the
Council shall transmit the determination to the agency official and the head of the agency. The Council
shall also make the determination available to the public and any parties known to be interested in the
undertaking and its effects upon historic properties.

MIt) Intentional adverse effects by applicants.

Ml ) Agency responsibility. Section 110(k) of the act prohibits a Federal agency from granting a loan,
loan guarantee, permit, license or other assistance to an applicant who, with intent to avoid the
requirements of section 106, has intentionally significantly adversely affected a historic property to which
the grant would relate, or having legal power to prevent it, has allowed such significant adverse effect to
occur, unless the agency, after consultation with the Council, determines that circumstances justify
granting such assistance despite the adverse effect created or permitted by the applicant. Guidance issued
by the Secretary pursuant to section 110 of the act governs its implementation.

MIR) Consultation with the Council. When an agency official determines, based on the actions of an
applicant, that section 110(k) is applicable and that circumstances may justify granting the assistance, the
agency official shall notify the Council and provide documentation specifying the circumstances under
which the adverse effects to the historic property occurred and the degree of damage to the integrity of the
property. This documentation shall include any views obtained from the applicant, SHPO/THPO, an Indian
tribe if the undertaking occurs on or affects historic properties on tribal lands, and other parties known to
be interested in the undertaking.

M) Within thirty days of receiving the agency official's notification, unless otherwise agreed to by the
agency official, the Council shall provide the agency official with its opinion as to whether circumstances
justify granting assistance to the applicant and any possible mitigation of the adverse effects.

[MIdi) The agency official shall consider the Council's opinion in making a decision on whether to grant
assistance to the applicant, and shall notify the Council, the SHPO/THPO, and other parties known to be
interested in the undertaking prior to granting the assistance.

MIB) Compliance with Section 106. If an agency official, after consulting with the Council, determines to
grant the assistance, the agency official shall comply with Secs. 800.3 through 800.6 to take into account
the effects of the undertaking on any historic properties.

MIM) Evaluation of Section 106 operations. The Council may evaluate the operation of the section 106
process by periodic reviews of how participants have fulfilled their legal responsibilities and how
effectively the outcomes reached advance the purposes of the act.

Ml ) Information from participants. Section 203 of the act authorizes the Council to obtain information
from Federal agencies necessary to conduct evaluation of the section 106 process. The agency official
shall make documentation of agency policies, operating procedures and actions taken to comply with
section 106 available to the Council upon request. The Council may request available information and
documentation from other participants in the section 106 process.

M) Improving the operation of section 106. Based upon any evaluation of the section 106 process, the
Council may make recommendations to participants, the heads of Federal agencies, and the Secretary of
actions to improve the efficiency and effectiveness of the process. Where the Council determines that an
agency official or a SHPO/THPO has failed to properly carry out the responsibilities assigned under the
process in this part, the Council may participate in individual case reviews conducted under such process
in addition to the SHPO/THPO for such period that it determines is necessary to improve performance or



correct deficiencies. If the Council finds a pattern of failure by a Federal agency in carrying out its
responsibilities under section 106, the Council may review the policies and programs of the agency related
to historic preservation pursuant to section 202(a)(6) of the act and recommend methods to improve the
effectiveness, coordination, and consistency of those policies and programs with section 106.

Sec. 800.10MM¥pecial requirements for protecting National Historic Landmarks.

MIth) Statutory requirement. Section 110(f) of the act requires that the agency official, to the maximum
extent possible, undertake such planning and actions as may be necessary to minimize harm to any
National Historic Landmark that may be directly and adversely affected by an undertaking. When
commenting on such undertakings, the Council shall use the process set forth in Secs. 800.6 through 800.7
and give special consideration to protecting National Historic Landmarks as specified in this section.

MIb) Resolution of adverse effects. The agency official shall request the Council to participate in any
consultation to resolve adverse effects on National Historic Landmarks conducted under Sec. 800.6.

M) Involvement of the Secretary. The agency official shall notify the Secretary of any consultation
involving a National Historic Landmark and invite the Secretary to participate in the consultation where
there may be an adverse effect. The Council may request a report from the Secretary under section 213 of
the act to assist in the consultation.

M) Report of outcome. When the Council participates in consultation under this section, it shall report
the outcome of the section 106 process, providing its written comments or any memoranda of agreement
to which it is a signatory, to the Secretary and the head of the agency responsible for the undertaking.

Sec. 800.11MMMocumentation standards.

MIth) Adequacy of documentation. The agency official shall ensure that a determination, finding, or
agreement under the procedures in this subpart is supported by sufficient documentation to enable any
reviewing parties to understand its basis. The agency official shall provide such documentation to the
extent permitted by law and within available funds. When an agency official is conducting phased
identification or evaluation under this subpart, the documentation standards regarding description of
historic properties may be applied flexibly. If the Council, or the SHPO/THPO when the Council is not
involved, determines the applicable documentation standards are not met, the Council or the SHPO/THPO,
as appropriate, shall notify the agency official and specify the information needed to meet the standard. At
the request of the agency official or any of the consulting parties, the Council shall review any disputes
over whether documentation standards are met and provide its views to the agency official and the
consulting parties.

MIb) Format. The agency official may use documentation prepared to comply with other laws to fulfill the
requirements of the procedures in this subpart, if that documentation meets the standards of this section.

M) Confidentiality.

Ml ) Authority to withhold information. Section 304 of the act provides that the head of a Federal agency
or other public official receiving grant assistance pursuant to the act, after consultation with the Secretary,
shall withhold from public disclosure information about the location, character, or ownership of a historic
property when disclosure may cause a significant invasion of privacy; risk harm to the historic property;
or impede the use of a traditional religious site by practitioners. When the head of a Federal agency or
other public official has determined that information should be withheld from the public pursuant to these
criteria, the Secretary, in consultation with such Federal agency head or official, shall determine who may
have access to the information for the purposes of carrying out the act.

M) Consultation with the Council. When the information in question has been developed in the course



of an agency's compliance with this part, the Secretary shall consult with the Council in reaching
determinations on the withholding and release of information. The Federal agency shall provide the
Council with available information, including views of the SHPO/THPO, Indian tribes and Native
Hawaiian organizations, related to the confidentiality concern. The Council shall advise the Secretary and
the Federal agency within 30 days of receipt of adequate documentation.

MIB) Other authorities affecting confidentiality. Other Federal laws and program requirements may limit
public access to information concerning an undertaking and its effects on historic properties. Where
applicable, those authorities shall govern public access to information developed in the section 106 process
and may authorize the agency official to protect the privacy of non-governmental applicants.

MI) Finding of no historic properties affected. Documentation shall include:

ML) A description of the undertaking, specifying the Federal involvement, and its area of potential
effects, including photographs, maps, drawings, as necessary;

M) A description of the steps taken to identify historic properties, including, as appropriate, efforts to
seek information pursuant to Sec. 800.4(b); and

MIB) The basis for determining that no historic properties are present or affected.
M) Finding of no adverse effect or adverse effect. Documentation shall include:

Ml ) A description of the undertaking, specifying the Federal involvement, and its area of potential
effects, including photographs, maps, and drawings, as necessary;

M) A description of the steps taken to identify historic properties;

MIB) A description of the affected historic properties, including information on the characteristics that
qualify them for the National Register;

M) A description of the undertaking's effects on historic properties;

MI5) An explanation of why the criteria of adverse effect were found applicable or inapplicable, including
any conditions or future actions to avoid, minimize or mitigate adverse effects; and

M) Copies or summaries of any views provided by consulting parties and the public.

MIX) Memorandum of agreement. When a memorandum of agreement is filed with the Council, the
documentation shall include, any substantive revisions or additions to the documentation provided the
Council pursuant to Sec. 800.6(a)(1), an evaluation of any measures considered to avoid or minimize the
undertaking's adverse effects and a summary of the views of consulting parties and the public.

MIk) Requests for comment without a memorandum of agreement. Documentation shall include:

ML) A description and evaluation of any alternatives or mitigation measures that the agency official
proposes to resolve the undertaking's adverse effects;

MI2) A description of any reasonable alternatives or mitigation measures that were considered but not
chosen, and the reasons for their rejection;

MIB) Copies or summaries of any views submitted to the agency official concerning the adverse effects of
the undertaking on historic properties and alternatives to reduce or avoid those effects; and

MI) Any substantive revisions or additions to the documentation provided the Council pursuant to Sec.
800.6(a)(1).



Sec. 800.120MEmergency situations.

MIth) Agency procedures. The agency official, in consultation with the appropriate SHPOs/THPOs,
affected Indian tribes and Native Hawaiian organizations, and the Council, is encouraged to develop
procedures for taking historic properties into account during operations which respond to a disaster or
emergency declared by the President, a tribal government, or the Governor of a State or which respond to
other immediate threats to life or property. If approved by the Council, the procedures shall govern the
agency's historic preservation responsibilities during any disaster or emergency in lieu of Secs. 800.3
through 800.6.

MIb) Alternatives to agency procedures. In the event an agency official proposes an emergency
undertaking as an essential and immediate response to a disaster or emergency declared by the President, a
tribal government, or the Governor of a State or another immediate threat to life or property, and the
agency has not developed procedures pursuant to paragraph (a) of this section, the agency official may
comply with section 106 by:

Ml ) Following a programmatic agreement developed pursuant to Sec. 800.14(b) that contains specific
provisions for dealing with historic properties in emergency situations; or

M) Notifying the Council, the appropriate SHPO/THPO and any Indian tribe or Native Hawaiian
organization that may attach religious and cultural significance to historic properties likely to be affected
prior to the undertaking and affording them an opportunity to comment within seven days of notification.
If the agency official determines that circumstances do not permit seven days for comment, the agency
official shall notify the Council, the SHPO/THPO and the Indian tribe or Native Hawaiian organization
and invite any comments within the time available.

M) Local governments responsible for section 106 compliance. When a local government official serves
as the agency official for section 106 compliance, paragraphs (a) and (b) of this section also apply to an
imminent threat to public health or safety as a result of a natural disaster or emergency declared by a local
government's chief executive officer or legislative body, provided that if the Council or SHPO/THPO
objects to the proposed action within seven days, the agency official shall comply with Secs. 800.3 through
800.6.

M) Applicability. This section applies only to undertakings that will be implemented within 30 days after
the disaster or emergency has been formally declared by the appropriate authority. An agency may request
an extension of the period of applicability from the Council prior to the expiration of the 30 days.
Immediate rescue and salvage operations conducted to preserve life or property are exempt from the
provisions of section 106 and this part.

Sec. 800.130Most-review discoveries.
MIth) Planning for subsequent discoveries.

Ml ) Using a programmatic agreement. An agency official may develop a programmatic agreement
pursuant to Sec. 800.14(b) to govern the actions to be taken when historic properties are discovered during
the implementation of an undertaking.

M) Using agreement documents. When the agency official's identification efforts in accordance with
Sec. 800.4 indicate that historic properties are likely to be discovered during implementation of an
undertaking and no programmatic agreement has been developed pursuant to paragraph (a)(1) of this
section, the agency official shall include in any finding of no adverse effect or memorandum of agreement
a process to resolve any adverse effects upon such properties. Actions in conformance with the process
satisfy the agency official's responsibilities under section 106 and this part.



MIb) Discoveries without prior planning. If historic properties are discovered or unanticipated effects on
historic properties found after the agency official has completed the section 106 process without
establishing a process under paragraph (a) of this section, the agency official shall make reasonable efforts
to avoid, minimize or mitigate adverse effects to such properties and:

[Mm1 ) If the agency official has not approved the undertaking or if construction on an approved undertaking
has not commenced, consult to resolve adverse effects pursuant to Sec. 800.6; or

MIP) If the agency official, the SHPO/THPO and any Indian tribe or Native Hawaiian organization that
might attach religious and cultural significance to the affected property agree that such property is of
value solely for its scientific, prehistoric, historic or archeological data, the agency official may comply
with the Archeological and Historic Preservation Act instead of the procedures in this part and provide the
Council, the SHPO/THPO, and the Indian tribe or Native Hawaiian organization with a report on the
actions within a reasonable time after they are completed; or

[MIB) If the agency official has approved the undertaking and construction has commenced, determine
actions that the agency official can take to resolve adverse effects, and notify the SHPO/THPO, any

Indian tribe or Native Hawaiian organization that might attach religious and cultural significance to the
affected property, and the Council within 48 hours of the discovery. The notification shall describe the
agency official's assessment of National Register eligibility of the property and proposed actions to resolve
the adverse effects. The SHPO/THPO, the Indian tribe or Native Hawaiian organization and the Council
shall respond within 48 hours of the notification. The agency official shall take into account their
recommendations regarding National Register eligibility and proposed actions, and then carry out
appropriate actions. The agency official shall provide the SHPO/THPO, the Indian tribe or Native
Hawaiian organization and the Council a report of the actions when they are completed.

MIt) Eligibility of properties. The agency official, in consultation with the SHPO/THPO, may assume a
newly-discovered property to be eligible for the National Register for purposes of section 106. The agency
official shall specify the National Register criteria used to assume the property's eligibility so that
information can be used in the resolution of adverse effects.

M) Discoveries on tribal lands. If historic properties are discovered on tribal lands, or there are
unanticipated effects on historic properties found on tribal lands, after the agency official has completed
the section 106 process without establishing a process under paragraph (a) of this section and construction
has commenced, the agency official shall comply with applicable tribal regulations and procedures and
obtain the concurrence of the Indian tribe on the proposed action.

Subpart C—Program Alternatives
Sec. 800.14MMBederal agency program alternatives.

MIth) Alternate procedures. An agency official may develop procedures to implement section 106 and
substitute them for all or part of subpart B of this part if they are consistent with the Council's regulations
pursuant to section 110(a)(2)(E) of the act.

ML) Development of procedures. The agency official shall consult with the Council, the National
Conference of State Historic Preservation Officers, or individual SHPO/THPOs, as appropriate, and
Indian tribes and Native Hawaiian organizations, as specified in paragraph (f) of this section, in the
development of alternate procedures, publish notice of the availability of proposed alternate procedures in
the Federal Register and take other appropriate steps to seek public input during the development of
alternate procedures.

M) Council review. The agency official shall submit the proposed alternate procedures to the Council for
a 60-day review period. If the Council finds the procedures to be consistent with this part, it shall notify



the agency official and the agency official may adopt them as final alternate procedures.

MIB) Notice. The agency official shall notify the parties with which it has consulted and publish notice of
final alternate procedures in the Federal Register .

MI4) Legal effect. Alternate procedures adopted pursuant to this subpart substitute for the Council's
regulations for the purposes of the agency's compliance with section 106, except that where an Indian tribe
has entered into an agreement with the Council to substitute tribal historic preservation regulations for the
Council's regulations under section 101(d)(5) of the act, the agency shall follow those regulations in lieu
of the agency's procedures regarding undertakings on tribal lands. Prior to the Council entering into such
agreements, the Council will provide Federal agencies notice and opportunity to comment on the proposed
substitute tribal regulations.

MIb) Programmatic agreements. The Council and the agency official may negotiate a programmatic
agreement to govern the implementation of a particular program or the resolution of adverse effects from
certain complex project situations or multiple undertakings.

ML) Use of programmatic agreements. A programmatic agreement may be used:

i) When effects on historic properties are similar and repetitive or are multi-State or regional in scope;
MIdi) When effects on historic properties cannot be fully determined prior to approval of an undertaking;
[MIdii) When nonfederal parties are delegated major decisionmaking responsibilities;

MIliv) Where routine management activities are undertaken at Federal installations, facilities, or other
land-management units; or

MIv) Where other circumstances warrant a departure from the normal section 106 process.
M) Developing programmatic agreements for agency programs.

[MI0) The consultation shall involve, as appropriate, SHPO/THPOs, the National Conference of State
Historic Preservation Officers (NCSHPO), Indian tribes and Native Hawaiian organizations, other Federal
agencies, and members of the public. If the programmatic agreement has the potential to affect historic
properties on tribal lands or historic properties of religious and cultural significance to an Indian tribe or
Native Hawaiian organization, the agency official shall also follow paragraph (f) of this section.

MIbi) Public participation. The agency official shall arrange for public participation appropriate to the
subject matter and the scope of the program and in accordance with subpart A of this part. The agency
official shall consider the nature of the program and its likely effects on historic properties and take steps
to involve the individuals, organizations and entities likely to be interested.

MIdii) Effect. The programmatic agreement shall take effect when executed by the Council, the agency
official and the appropriate SHPOs/ THPOs when the programmatic agreement concerns a specific region
or the president of NCSHPO when NCSHPO has participated in the consultation. A programmatic
agreement shall take effect on tribal lands only when the THPO, Indian tribe, or a designated
representative of the tribe is a signatory to the agreement. Compliance with the procedures established by
an approved programmatic agreement satisfies the agency's section 106 responsibilities for all individual
undertakings of the program covered by the agreement until it expires or is terminated by the agency, the
president of NCSHPO when a signatory, or the Council. Termination by an individual SHPO/THPO shall
only terminate the application of a regional programmatic agreement within the jurisdiction of the
SHPO/THPO. If a THPO assumes the responsibilities of a SHPO pursuant to section 101(d)(2) of the act
and the SHPO is signatory to programmatic agreement, the THPO assumes the role of a signatory,
including the right to terminate a regional programmatic agreement on lands under the jurisdiction of the
tribe.



MITv) Notice. The agency official shall notify the parties with which it has consulted that a programmatic
agreement has been executed under paragraph (b) of this section, provide appropriate public notice before
it takes effect, and make any internal agency procedures implementing the agreement readily available to
the Council, SHPO/ THPOs, and the public.

MIv) If the Council determines that the terms of a programmatic agreement are not being carried out, or if
such an agreement is terminated, the agency official shall comply with subpart B of this part with regard
to individual undertakings of the program covered by the agreement.

MIB) Developing programmatic agreements for complex or multiple undertakings. Consultation to
develop a programmatic agreement for dealing with the potential adverse effects of complex projects or
multiple undertakings shall follow Sec. 800.6. If consultation pertains to an activity involving multiple
undertakings and the parties fail to reach agreement, then the agency official shall comply with the
provisions of subpart B of this part for each individual undertaking.

MI#) Prototype programmatic agreements. The Council may designate an agreement document as a
prototype programmatic agreement that may be used for the same type of program or undertaking in more
than one case or area. When an agency official uses such a prototype programmatic agreement, the agency
official may develop and execute the agreement with the appropriate SHPO/THPO and the agreement shall
become final without need for Council participation in consultation or Council signature.

M) Exempted categories.

ML) Criteria for establishing. An agency official may propose a program or category of agency
undertakings that may be exempted from review under the provisions of subpart B of this part, if the
program or category meets the following criteria:

[MI0) The actions within the program or category would otherwise qualify as “undertakings” as defined in
Sec. 800.16;

[MIdi) The potential effects of the undertakings within the program or category upon historic properties are
foreseeable and likely to be minimal or not adverse; and

MIdii) Exemption of the program or category is consistent with the purposes of the act.

M) Public participation. The agency official shall arrange for public participation appropriate to the
subject matter and the scope of the exemption and in accordance with the standards in subpart A of this
part. The agency official shall consider the nature of the exemption and its likely effects on historic
properties and take steps to involve individuals, organizations and entities likely to be interested.

MIB) Consultation with SHPOs/THPOs. The agency official shall notify and consider the views of the
SHPOs/THPOs on the exemption.

M) Consultation with Indian tribes and Native Hawaiian organizations. If the exempted program or
category of undertakings has the potential to affect historic properties on tribal lands or historic properties
of religious and cultural significance to an Indian tribe or Native Hawaiian organization, the Council shall
follow the requirements for the agency official set forth in paragraph (f) of this section.

M) Council review of proposed exemptions. The Council shall review a request for an exemption that is
supported by documentation describing the program or category for which the exemption is sought,
demonstrating that the criteria of paragraph (c)(1) of this section have been met, describing the methods
used to seek the views of the public, and summarizing any views submitted by the SHPO/THPOs, the
public, and any others consulted. Unless it requests further information, the Council shall approve or reject
the proposed exemption within 30 days of receipt, and thereafter notify the agency official and
SHPO/THPOs of the decision. The decision shall be based on the consistency of the exemption with the



purposes of the act, taking into consideration the magnitude of the exempted undertaking or program and
the likelihood of impairment of historic properties in accordance with section 214 of the act.

M) Legal consequences. Any undertaking that falls within an approved exempted program or category
shall require no further review pursuant to subpart B of this part, unless the agency official or the Council
determines that there are circumstances under which the normally excluded undertaking should be
reviewed under subpart B of this part.

MI07) Termination. The Council may terminate an exemption at the request of the agency official or when
the Council determines that the exemption no longer meets the criteria of paragraph (c)(1) of this section.
The Council shall notify the agency official 30 days before termination becomes effective.

MIB) Notice. The agency official shall publish notice of any approved exemption in the Federal Register .
) Standard treatments.

MMl ) Establishment. The Council, on its own initiative or at the request of another party, may establish
standard methods for the treatment of a category of historic properties, a category of undertakings, or a
category of effects on historic properties to assist Federal agencies in satisfying the requirements of
subpart B of this part. The Council shall publish notice of standard treatments in the Federal Register .

M) Public participation. The Council shall arrange for public participation appropriate to the subject
matter and the scope of the standard treatment and consistent with subpart A of this part. The Council
shall consider the nature of the standard treatment and its likely effects on historic properties and the
individuals, organizations and entities likely to be interested. Where an agency official has proposed a
standard treatment, the Council may request the agency official to arrange for public involvement.

MIB) Consultation with SHPOs/THPOs. The Council shall notify and consider the views of
SHPOs/THPOs on the proposed standard treatment.

M) Consultation with Indian tribes and Native Hawaiian organizations. If the proposed standard
treatment has the potential to affect historic properties on tribal lands or historic properties of religious
and cultural significance to an Indian tribe or Native Hawaiian organization, the Council shall follow the
requirements for the agency official set forth in paragraph (f) of this section.

M) Termination. The Council may terminate a standard treatment by publication of a notice in the
Federal Register 30 days before the termination takes effect.

MI:) Program comments. An agency official may request the Council to comment on a category of
undertakings in lieu of conducting individual reviews under Secs. 800.4 through 800.6. The Council may
provide program comments at its own initiative.

MMl ) Agency request. The agency official shall identify the category of undertakings, specify the likely
effects on historic properties, specify the steps the agency official will take to ensure that the effects are
taken into account, identify the time period for which the comment is requested and summarize any views
submitted by the public.

M) Public participation. The agency official shall arrange for public participation appropriate to the
subject matter and the scope of the category and in accordance with the standards in subpart A of this part.
The agency official shall consider the nature of the undertakings and their likely effects on historic
properties and the individuals, organizations and entities likely to be interested.

MIB) Consultation with SHPOs/THPOs. The Council shall notify and consider the views of
SHPOs/THPOs on the proposed program comment.

M) Consultation with Indian tribes and Native Hawaiian organizations. If the program comment has the



potential to affect historic properties on tribal lands or historic properties of religious and cultural
significance to an Indian tribe or Native Hawaiian organization, the Council shall follow the requirements
for the agency official set forth in paragraph (f) of this section.

M) Council action. Unless the Council requests additional documentation, notifies the agency official
that it will decline to comment, or obtains the consent of the agency official to extend the period for
providing comment, the Council shall comment to the agency official within 45 days of the request.

M) If the Council comments, the agency official shall take into account the comments of the Council in
carrying out the undertakings within the category and publish notice in the Federal Register of the
Council's comments and steps the agency will take to ensure that effects to historic properties are taken
into account.

[MIi) If the Council declines to comment, the agency official shall continue to comply with the
requirements of Secs. 800.3 through 800.6 for the individual undertakings.

M) Withdrawal of comment. If the Council determines that the consideration of historic properties is not
being carried out in a manner consistent with the program comment, the Council may withdraw the
comment and the agency official shall comply with the requirements of Secs. 800.3 through 800.6 for the
individual undertakings.

M) Consultation with Indian tribes and Native Hawaiian organizations when developing program
alternatives. Whenever an agency official proposes a program alternative pursuant to paragraphs (a)
through (e) of this section, the agency official shall ensure that development of the program alternative
includes appropriate government- to-government consultation with affected Indian tribes and consultation
with affected Native Hawaiian organizations.

MMl ) Identifying affected Indian tribes and Native Hawaiian organizations. If any undertaking covered by
a proposed program alternative has the potential to affect historic properties on tribal lands, the agency
official shall identify and consult with the Indian tribes having jurisdiction over such lands. If a proposed
program alternative has the potential to affect historic properties of religious and cultural significance to
an Indian tribe or a Native Hawaiian organization which are located off tribal lands, the agency official
shall identify those Indian tribes and Native Hawaiian organizations that might attach religious and cultural
significance to such properties and consult with them. When a proposed program alternative has
nationwide applicability, the agency official shall identify an appropriate government to government
consultation with Indian tribes and consult with Native Hawaiian organizations in accordance with
existing Executive orders, Presidential memoranda, and applicable provisions of law.

M) Results of consultation. The agency official shall provide summaries of the views, along with copies
of any written comments, provided by affected Indian tribes and Native Hawaiian organizations to the
Council as part of the documentation for the proposed program alternative. The agency official and the

Council shall take those views into account in reaching a final decision on the proposed program
alternative.

Sec. 800.15MMM'ribal, State, and local program alternatives. [Reserved]

Sec. 800.160Mefinitions.
[ITh) Act means the National Historic Preservation Act of 1966, as amended, 16 U.S.C. 470-470w-6.
MIb) Agency means agency as defined in 5 U.S.C. 551.

M) Approval of the expenditure of funds means any final agency decision authorizing or permitting the
expenditure of Federal funds or financial assistance on an undertaking, including any agency decision that



may be subject to an administrative appeal.

M) Area of potential effects means the geographic area or areas within which an undertaking may
directly or indirectly cause alterations in the character or use of historic properties, if any such properties
exist. The area of potential effects is influenced by the scale and nature of an undertaking and may be
different for different kinds of effects caused by the undertaking.

M) Comment means the findings and recommendations of the Council formally provided in writing to
the head of a Federal agency under section 106.

M) Consultation means the process of seeking, discussing, and considering the views of other
participants, and, where feasible, seeking agreement with them regarding matters arising in the section
106 process. The Secretary's “Standards and Guidelines for Federal Agency Preservation Programs
pursuant to the National Historic Preservation Act” provide further guidance on consultation.

M) Council means the Advisory Council on Historic Preservation or a Council member or employee
designated to act for the Council.

MIth) Day or days means calendar days.

[MI0) Effect means alteration to the characteristics of a historic property qualifying it for inclusion in or
eligibility for the National Register.

[MITj) Foreclosure means an action taken by an agency official that effectively precludes the Council from
providing comments which the agency official can meaningfully consider prior to the approval of the
undertaking.

MIk) Head of the agency means the chief official of the Federal agency responsible for all aspects of the
agency's actions. If a State, local, or tribal government has assumed or has been delegated responsibility
for section 106 compliance, the head of that unit of government shall be considered the head of the agency.

MI)(1) Historic property means any prehistoric or historic district, site, building, structure, or object
included in, or eligible for inclusion in, the National Register of Historic Places maintained by the
Secretary of the Interior. This term includes artifacts, records, and remains that are related to and located
within such properties. The term includes properties of traditional religious and cultural importance to an
Indian tribe or Native Hawaiian organization and that meet the National Register criteria.

M) The term eligible for inclusion in the National Register includes both properties formally determined
as such in accordance with regulations of the Secretary of the Interior and all other properties that meet
the National Register criteria.

M) /ndian tribe means an Indian tribe, band, nation, or other organized group or community, including
a native village, regional corporation, or village corporation, as those terms are defined in section 3 of the
Alaska Native Claims Settlement Act (43 U.S.C. 1602), which is recognized as eligible for the special
programs and services provided by the United States to Indians because of their status as Indians.

MIth) Local government means a city, county, parish, township, municipality, borough, or other general
purpose political subdivision of a State.

MIb) Memorandum of agreement means the document that records the terms and conditions agreed upon
to resolve the adverse effects of an undertaking upon historic properties.

MIb) National Historic Landmark means a historic property that the Secretary of the Interior has
designated a National Historic Landmark.

M) National Register means the National Register of Historic Places maintained by the Secretary of the



Interior.

M) National Register criteria means the criteria established by the Secretary of the Interior for use in
evaluating the eligibility of properties for the National Register (36 CFR part 60).

MItk)(1) Native Hawaiian organization means any organization which serves and represents the interests
of Native Hawaiians; has as a primary and stated purpose the provision of services to Native Hawaiians;
and has demonstrated expertise in aspects of historic preservation that are significant to Native Hawaiians.

M) Native Hawaiian means any individual who is a descendant of the aboriginal people who, prior to
1778, occupied and exercised sovereignty in the area that now constitutes the State of Hawaii.

M) Programmatic agreement means a document that records the terms and conditions agreed upon to
resolve the potential adverse effects of a Federal agency program, complex undertaking or other situations
in accordance with Sec. 800.14(b).

[MIth) Secretary means the Secretary of the Interior acting through the Director of the National Park
Service except where otherwise specified.

MIv) State Historic Preservation Officer (SHPO) means the official appointed or designated pursuant to
section 101(b)(1) of the act to administer the State historic preservation program or a representative
designated to act for the State historic preservation officer.

MIw) Tribal Historic Preservation Officer (THPO) means the tribal official appointed by the tribe's chief
governing authority or designated by a tribal ordinance or preservation program who has assumed the
responsibilities of the SHPO for purposes of section 106 compliance on tribal lands in accordance with
section 101(d)(2) of the act.

MIk) Tribal lands means all lands within the exterior boundaries of any Indian reservation and all
dependent Indian communities.

MIy) Undertaking means a project, activity, or program funded in whole or in part under the direct or
indirect jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal agency;
those carried out with Federal financial assistance; those requiring a Federal permit, license or approval;
and those subject to State or local regulation administered pursuant to a delegation or approval by a
Federal agency.

Appendix A to Part 800—Criteria for Council Involvement in Reviewing Individual Section 106
Cases

MIth) Introduction. This appendix sets forth the criteria that will be used by the Council to determine
whether to enter an individual section 106 review that it normally would not be involved in.

MIb) General policy. The Council may choose to exercise its authorities under the section 106 regulations
to participate in an individual project pursuant to the following criteria. However, the Council will not
always elect to participate even though one or more of the criteria may be met.

M) Specific criteria. The Council is likely to enter the section 106 process at the steps specified in the
regulations in this part when an undertaking:

ML) Has substantial impacts on important historic properties. This may include adverse effects on
properties that possess a national level of significance or on properties that are of unusual or noteworthy
importance or are a rare property type; or adverse effects to large numbers of historic properties, such as
impacts to multiple properties within a historic district.



M) Presents important questions of policy or interpretation. This may include questions about how the
Council's regulations are being applied or interpreted, including possible foreclosure or anticipatory
demolition situations; situations where the outcome will set a precedent affecting Council policies or
program goals; or the development of programmatic agreements that alter the way the section 106 process
is applied to a group or type of undertakings.

MIB) Has the potential for presenting procedural problems. This may include cases with substantial
public controversy that is related to historic preservation issues; with disputes among or about consulting
parties which the Council's involvement could help resolve; that are involved or likely to be involved in
litigation on the basis of section 106; or carried out by a Federal agency, in a State or locality, or on tribal
lands where the Council has previously identified problems with section 106 compliance pursuant to Sec.
800.9(d)(2).

MI) Presents issues of concern to Indian tribes or Native Hawaiian organizations. This may include
cases where there have been concerns raised about the identification of, evaluation of or assessment of
effects on historic properties to which an Indian tribe or Native Hawaiian organization attaches religious
and cultural significance; where an Indian tribe or Native Hawaiian organization has requested Council
involvement to assist in the resolution of adverse effects; or where there are questions relating to policy,
interpretation or precedent under section 106 or its relation to other authorities, such as the Native
American Graves Protection and Repatriation Act.

MMated: December 4th, 2000.

[MDohn M. Fowler,

MMTExecutive Director.

MFR Doc. 00-31253 Filed 12-11-00; 8:45 am]

Posted January 2001
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CHAPTER 12.
PROTECTION OF STATE OWNED OR LEASED HISTORIC PROPERTIES
SECTION 60-12-10. Definitions.

As used in this chapter:

(1) “Adverse effect” means an effect on a historic property, including alteration, destruction, or
demolition, that diminishes the property’s historic integrity.

(2) “Agency” means the state agency, department, foundation, or institution that is responsible for or has
jurisdiction over the project or that has ownership or jurisdiction over the historic property.

(3) “Department” means the Department of Archives and History.

(4) “Historic properties” means those buildings, sites, objects, structures, and districts that are listed in the
National Register of Historic Places.

(5) “Building” means a construction that was created to shelter any form of human activity, including a
house, barn, church, or hotel.

(6) “Site” means a location of a significant event or a prehistoric or historic occupation or activity,
including cemeteries, prehistoric village sites, and battlefields.

(7) “Object” means a construction that is primarily artistic in nature or is relatively small in scale
compared to a building or structure. Although it may be, by nature or design, movable, an object is
associated with a specific setting or environment, such as statuary in a designed landscape, including
sculpture, monuments, and fountains.

(8) “Structure” means those functional constructions made usually for purposes other than creating
shelter, including firetowers, canals, bridges, palisade fortifications, and prehistoric mounds.

(9) “Historic district” means a significant concentration of sites, buildings, structures, or objects united
historically or aesthetically by plan or physical development and designated as such by law or regulation
of the department.

(10) “Minimize” means to lessen the adverse effect of a project on a historic property. In the case of
alterations, this may include identifying and undertaking minimal change to the defining characteristics of
a historic property. In the case of destruction or demolition of a historic property, this may include
recording a historic building, structure, or object, or excavation of an archaeological site.

(11) “Qualified preservation professionals” means staff with training, experience, and expertise in
managing historic properties. The requirement for training can be satisfied by an undergraduate degree in
architectural preservation or graduate study in architectural preservation for staff with responsibility for
managing nonarchaeological properties or a graduate degree in anthropology or archaeology for staff
managing archaeological sites. The requirement for training also can be satisfied by specialized historic
preservation training provided by the department combined with a state certification of registration to
practice architecture, or a degree in architecture, architectural history, history, or a related field. The
department may certify an individual who does not possess the educational requirements specified by this
item as a qualified preservation professional where such individual has developed expertise in managing
historic properties through the practice of a craft or art.

(12) “State Board of Review” means the existing advisory group that reviews nominations to the National
Register of Historic Places and which includes professionals representing the fields of archaeology,
architecture, architectural history, and history.

(13) “State Properties Committee” means a committee of the State Board of Review, which will include
at least three members with at least one member representing the fields of architecture, architectural
history, archaeology, or related fields as appropriate.

SECTION 60-12-20. Application of chapter.



This chapter applies to any agency that owns or leases historic properties except as otherwise provided in
this chapter.

SECTION 60-12-30. Consultation with department required for projects affecting historic properties.

Agencies shall consult with the department when planning projects that might adversely affect those
properties listed in the National Register of Historic Places at the time of consultation. Consultation may
be accomplished in one of three ways:

(1) The department shall negotiate a programmatic agreement with each agency that has qualified
preservation professionals in charge of management of historic properties. The agency shall agree to
avoid or, when appropriate, minimize adverse effects to historic properties under its jurisdiction. The
agency shall then assume responsibility for administering its own historic preservation program. The
agency’s qualified preservation professionals shall participate in continuing education provided by the
department at no charge.

(2) An agency that does not have qualified preservation professionals in charge of the management of
historic properties may negotiate a programmatic agreement with the department for covered projects that
are similar and repetitive, projects involving routine maintenance, or projects that will not significantly
alter the historical integrity of a property. The agency shall then assume responsibility for carrying out
the projects or types of projects included in the programmatic agreement without having to notify the
department on a project-by-project basis.

(3)(a) Before an agency plans a project not covered by a programmatic agreement, the agency shall
submit documentation describing the proposed project to the department. If the effect will be adverse, the
agency also must describe alternatives that were considered to avoid or minimize adverse effects and the
reasons why any rejected alternatives were considered not to be feasible or prudent.

(b) Within thirty days after receipt of the documentation described above, the department shall review the
documentation and provide a written response to the agency. Before sending a response recommending
changes, the department shall confer with the agency and attempt to negotiate a solution acceptable to
both parties.

(c) If the agency and the department cannot agree on the effect of a project or measures that would avoid
or minimize the adverse effect of a project on historic properties, the agency may request the
recommendation of the State Properties Committee.

(d) The State Properties Committee shall review the documentation provided by the agency and the
written opinion of the department. The committee shall provide its written response to the agency within
thirty days after receipt of the request for comment.

(e) If the agency does not accept the recommendations made by the State Properties Committee, the
agency may petition the State Board of Review to review the documentation on the project. The board
shall provide its written decision to the agency within thirty days after receipt of the petition for review.

(f) Proceedings under this chapter, including the certification of individuals as qualified preservation
professionals, are subject to the provisions of Chapter 23 of Title 1 (Administrative Procedures Act).

SECTION 60-12-40. Agencies to receive lists of historic properties owned or leased by them.

Before implementation of this chapter, the department shall provide each agency with a list of properties
owned or leased by the agency that are listed in the National Register of Historic Places.

SECTION 60-12-50. Technical historic preservation training for agency staff.

The department shall provide technical historic preservation training sessions at no cost for agency staff
involved with management of historic properties.

SECTION 60-12-60. Reports of compliance.



The department shall provide periodic reports of agencies’ compliance with the intent and provisions of
this chapter to the Joint Legislative Committee on Cultural Affairs.

SECTION 60-12-70. Agency agreement required prior to nomination of agency property to National
Register of Historic Places.

The department shall not initiate additional nominations of state-owned or leased properties to the
National Register of Historic Places from passage of this chapter until after June 30, 1995, without the
written agreement of the agency that owns, leases, or has jurisdiction over the property.

SECTION 60-12-80. Exceptions from coverage of chapter.

This chapter does not apply to:

(1) Section 106 of the National Historic Preservation Act, as amended. This includes any undertaking
requiring federal funding, licensing, or approval or any undertakings on federal property.

(2) the provisions of Article 5, Chapter 7, Title 54 (South Carolina Underwater Antiquities Act of 1991).

SECTION 60-12-90. Proposals for renovations to State House or capitol complex.

Notwithstanding any provision of law to the contrary, the State House Committee shall cause the
Department of Archives and History to review and comment on any proposal for alterations or
renovations to the State House or that area designated as the capitol complex. The policy and decisions of
the State House Committee, with regard to any proposal for or the administration of any project or
program for the maintenance, alteration or renovation of the State House or that area designated as the
capitol complex, shall be final.
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CHAPTER 39.
COASTAL TIDELANDS AND WETLANDS
SECTION 48-39-10. Definitions.

As used in this chapter:

(A) “Applicant” means any person who files an application for a permit under the provisions of this
chapter.

(B) “Coastal zone” means all coastal waters and submerged lands seaward to the State’s jurisdictional
limits and all lands and waters in the counties of the State which contain any one or more of the critical
areas. These counties are Beaufort, Berkeley, Charleston, Colleton, Dorchester, Horry, Jasper and
Georgetown.

(C) “Division” means the Coastal Division of the South Carolina Department of Health and
Environmental Control.

(D) “CDPS” means Coastal Division Permitting Staff.

(E) “Saline waters” means those waters which contain a measurable quantity of sea water, at least one
part chloride ion per thousand.

(F) “Coastal waters” means the navigable waters of the United States subject to the ebb and flood of the
tide and which are saline waters, shoreward to their mean high-water mark. Provided, however, that the
department may designate boundaries which approximate the mean extent of saline waters until such time
as the mean extent of saline waters can be determined scientifically.

(G) “Tidelands” means all areas which are at or below mean high tide and coastal wetlands, mudflats, and
similar areas that are contiguous or adjacent to coastal waters and are an integral part of the estuarine
systems involved. Coastal wetlands include marshes, mudflats, and shallows and means those areas
periodically inundated by saline waters whether or not the saline waters reach the area naturally or
through artificial water courses and those areas that are normally characterized by the prevalence of saline
water vegetation capable of growth and reproduction. Provided, however, nothing in this definition shall
apply to wetland areas that are not an integral part of an estuarine system. Further, until such time as the
exact geographic extent of this definition can be scientifically determined, the department shall have the
authority to designate its approximate geographic extent.

(H) “Beaches” means those lands subject to periodic inundation by tidal and wave action so that no
nonlittoral vegetation is established.

(D) “Primary ocean front sand dunes” means those dunes which constitute the front row of dunes adjacent
to the Atlantic Ocean.

(J) “Critical area” means any of the following:

(1) coastal waters;

(2) tidelands;

(3) beaches;

(4) beach/dune system which is the area from the mean high-water mark to the setback line as determined
in Section 48-39-280.

(K) “Person” means any individual, organization, association, partnership, business trust, estate trust,
corporation, public or municipal corporation, county, local government unit, public or private authority
and shall include the State of South Carolina, its political subdivisions and all its departments, boards,
bureaus or other agencies, unless specifically exempted by this chapter.

(L) “Estuarine sanctuary” means a research area designated as an estuarine sanctuary by the Secretary of
Commerce.

(M) “Marine sanctuary” means any water and wetland areas designated as a marine sanctuary by the
Secretary of Commerce.

(N) “Minor development activities” means the construction, maintenance, repair or alteration of any
private piers or erosion control structure, the construction of which does not involve dredge activities.



(O) “Dredging” means the removal or displacement by any means of soil, sand, gravel, shells or other
material, whether of intrinsic value or not, from any critical area.

(P) “Filling” means either the displacement of saline waters by the depositing into critical areas of soil,
sand, gravel, shells or other material or the artificial alteration of water levels or water currents by
physical structure, drainage ditches or otherwise.

(Q) “Submerged lands” means those river, creek and ocean bottoms lying below mean low-water mark.

(R) “Oil” means crude petroleum oil and all other hydrocarbons, regardless of specific gravity, that are
produced in liquid form by ordinary production methods, but does not include liquid hydrocarbons that
were originally in a gaseous phase in the reservoir.

(S) “Gas” means all natural gas and all other fluid hydrocarbons not hereinabove defined as oil, including
condensate because it originally was in the gaseous phase in the reservoir.

(T) “Fuel” means gas and oil.

(U) “Emergency” means any unusual incident resulting from natural or unnatural causes which endanger
the health, safety or resources of the residents of the State, including damages or erosion to any beach or
shore resulting from a hurricane, storm or other such violent disturbance.

(V) “Department” means the South Carolina Department of Health and Environmental Control.

(W) “Board” means the board of the department.

SECTION 48-39-20. Legislative declaration of findings.

The General Assembly finds that:

(A) The coastal zone is rich in a variety of natural, commercial, recreational and industrial resources of
immediate and potential value to the present and future well-being of the State.

(B) The increasing and competing demands upon the lands and waters of our coastal zone occasioned by
population growth and economic development, including requirements for industry, commerce,
residential development, recreation, extraction of mineral resources and fossil fuels, transportation and
navigation, waste disposal and harvesting of fish, shellfish and other living marine resources have resulted
in the decline or loss of living marine resources, wildlife, nutrient-rich areas, permanent and adverse
changes to ecological systems, decreasing open space for public use and shoreline erosion.

(C) A variety of federal agencies presently operate land use controls and permit systems in the coastal
zone. South Carolina can only regain control of the regulation of its critical areas by developing its own
management program. The key to accomplishing this is to encourage the state and local governments to
exercise their full authority over the lands and waters in the coastal zone.

(D) The coastal zone and the fish, shellfish, other living marine resources and wildlife therein, may be
ecologically fragile and consequently extremely vulnerable to destruction by man’s alterations.

(E) Important ecological, cultural, natural, geological and scenic characteristics, industrial, economic and
historical values in the coastal zone are being irretrievably damaged or lost by ill-planned development
that threatens to destroy these values.

(F) In light of competing demands and the urgent need to protect and to give high priority to natural
systems in the coastal zone while balancing economic interests, present state and local institutional
arrangements for planning and regulating land and water uses in such areas are inadequate.

SECTION 48-39-30. Legislative declaration of state policy.

(A) The General Assembly declares the basic state policy in the implementation of this chapter is to
protect the quality of the coastal environment and to promote the economic and social improvement of the
coastal zone and of all the people of the State.

(B) Specific state policies to be followed in the implementation of this chapter are:

(1) To promote economic and social improvement of the citizens of this State and to encourage
development of coastal resources in order to achieve such improvement with due consideration for the
environment and within the framework of a coastal planning program that is designed to protect the



sensitive and fragile areas from inappropriate development and provide adequate environmental
safeguards with respect to the construction of facilities in the critical areas of the coastal zone;

(2) To protect and, where possible, to restore or enhance the resources of the State’s coastal zone for this
and succeeding generations;

(3) To formulate a comprehensive tidelands protection program;

(4) To formulate a comprehensive beach erosion and protection policy including the protection of
necessary sand dunes.

(5) To encourage and assist state agencies, counties, municipalities and regional agencies to exercise their
responsibilities and powers in the coastal zone through the development and implementation of
comprehensive programs to achieve wise use of coastal resources giving full consideration to ecological,
cultural and historic values as well as to the needs for economic and social development and resources
conservation.

(C) In the implementation of the chapter, no government agency shall adopt a rule or regulation or issue
any order that is unduly restrictive so as to constitute a taking of property without the payment of just
compensation in violation of the Constitution of this State or of the United States.

(D) Ceritical areas shall be used to provide the combination of uses which will insure the maximum benefit
to the people, but not necessarily a combination of uses which will generate measurable maximum dollar
benefits. As such, the use of a critical area for one or a combination of like uses to the exclusion of some
or all other uses shall be consistent with the purposes of this chapter.

(E) It shall be the policy of the State to coordinate the coastal planning and management program effort
with other coastal states and organizations of coastal states.

SECTION 48-39-35. Coastal Division created.
The Coastal Division of the Department of Health and Environmental Control is created July 1, 1994.
SECTION 48-39-40. Creation of Coastal Zone Management Appellate Panel; members; terms of office.

(A) On July 1, 1994, there is created the Coastal Zone Management Appellate Panel which consists of
fourteen members, which shall act as an advisory council to the Department of Health and Environmental
Control. The members of the panel shall be constituted as follows: eight members, one from each coastal
zone county, to be elected by a majority vote of the members of the House of Representatives and a
majority vote of the Senate members representing the county from three nominees submitted by the
governing body of each coastal zone county, each House or Senate member to have one vote; six
members, one from each of the congressional districts of the State, to be elected by a majority vote of the
members of the House of Representatives and the Senate representing the counties in that district, each
House or Senate member to have one vote. The panel shall elect a chairman, vice-chairman, and other
officers it considers necessary.

(B) Terms of all members are for four years and until successors are appointed and qualify. Members
from congressional districts serve terms of two years only as determined by lot at the first meeting of the
panel. Vacancies must be filled in the original manner of selection for the remainder of the unexpired
term.

(C) On July 1, 1994, members of the South Carolina Coastal Council, become members of the South
Carolina Coastal Zone Appellate Panel and continue to serve until their terms expire. Upon the expiration
of their terms, members must be selected as provided within this section.

SECTION 48-39-50. Powers and duties of Department.

The South Carolina Department of Health and Environmental Control shall have the following powers
and duties:



(A) To employ the CDPS consisting of, but not limited to, the following professional members: An
administrator and other staff members to include those having expertise in biology, civil and hydrological
engineering, planning, environmental engineering and environmental law.

(B) To apply for, accept and expend financial assistance from public and private sources in support of
activities undertaken pursuant to this chapter and the Federal Coastal zone Management Act of 1972.

(C) To undertake the related programs necessary to develop and recommend to the Governor and the
General Assembly a comprehensive program designed to promote the policies set forth in this chapter.

(D) To hold public hearings and related community forums and afford participation in the development of
management programs to all interested citizens, local governments and relevant state and federal
agencies, port authorities and other interested parties.

(E) To promulgate necessary rules and regulations to carry out the provisions of this chapter.

(F) To administer the provisions of this chapter and all rules, regulations and orders promulgated under it.
(G) To examine, modify, approve or deny applications for permits for activities covered by the provisions
of this chapter.

(H) To revoke and suspend permits of persons who fail or refuse to carry out or comply with the terms
and conditions of the permit.

(I) To enforce the provisions of this chapter and all rules and regulations promulgated by the department
and institute or cause to be instituted in courts of competent jurisdiction of legal proceedings to compel
compliance with the provisions of this chapter.

(J) To manage estuarine and marine sanctuaries and regulate all activities therein, including the regulation
of the use of the coastal waters located within the boundary of such sanctuary.

(K) To establish, control and administer pipeline corridors and locations of pipelines used for the
transportation of any fuel on or in the critical areas.

(L) To direct and coordinate the beach and coastal shore erosion control activities among the various state
and local governments.

(M) To implement the state policies declared by this chapter.

(N) To encourage and promote the cooperation and assistance of state agencies, coastal regional councils
of government, local governments, federal agencies and other interested parties.

(O) To exercise all incidental powers necessary to carry out the provisions of this chapter.

(P) To coordinate the efforts of all public and private agencies and organizations engaged in the making
of tidal surveys of the coastal zone of this State with the object of avoiding unnecessary duplication and
overlapping.

(Q) To serve as a coordinating state agency for any program of tidal surveying conducted by the federal
government.

(R) To develop and enforce uniform specifications and regulations for tidal surveying.

(S) To monitor, in coordination with the South Carolina Department of Natural Resources, the waters of
the State for oil spills. If such Department observes an oil spill in such waters it shall immediately report
such spill to the South Carolina Department of Health and Environmental Control, the United States
Coast Guard and Environmental Protection Agency. This in no way negates the responsibility of the
spiller to report a spill.

(T) To direct, as the designated state agency to provide liaison to the regional response team, pursuant to
Section 1510.23 of the National Contingency Plan, state supervised removal operations of oil discharged
into the waters within the territorial jurisdiction of this State and entering such waters after being
discharged elsewhere within the State, and to seek reimbursement from the National Contingency Fund
for removal operations cost expended by it and all other agencies and political subdivisions including
county, municipal and regional governmental entities in removing such oil as provided for in Section
311(C)(2) of the Federal Water Pollution Control Act.

(U) To act as advocate, where the department deems such action appropriate, on behalf of any person who
is granted a permit for a specific development by the department but is denied a permit by a federal
agency for the same specific development.

(V) To delegate any of its powers and duties to the CDPS.



SECTION 48-39-60. Department of Natural Resources to provide additional personnel.

When requested by the department, the South Carolina Department of Natural Resources shall provide
additional staff for the department, including any additional enforcement officers, necessary to administer
the provisions of this chapter and for which funds are available.

SECTION 48-39-70. Cooperation of other agencies and commissions; administration of oaths;
subpoenas.

(A) All other state and local agencies and commissions shall cooperate with the department in the
administration of enforcement of this chapter. All agencies currently exercising regulatory authority in
the coastal zone shall administer such authority in accordance with the provisions of this chapter and rules
and regulations promulgated thereunder.

(B) The department, in the discharge of its duties may administer oaths and affirmations, take depositions
and issue subpoenas to compel the attendance of witnesses and the production of books, papers,
correspondence, memoranda and other records deemed necessary in connection with the work of the
department. The only exception shall be, that information considered proprietary by the applicant. If in
the opinion of the department a proper decision cannot be rendered without the submission of such
proprietary information, the department shall be empowered to execute an agreement on confidentiality
with the applicant and such information shall not be made a part of the public record of current or future
proceedings.

(C) In case the contumacy by any person or refusal to obey a subpoena issued to any person, any circuit
court of this State or circuit judge thereof within the jurisdiction of which such person guilty of
contumacy or refusal to obey is found, resides or transacts business, upon application by the department,
may issue to such person an order requiring him to appear before the department to produce evidence if so
ordered or give testimony touching the matter under investigation. Any failure to obey an order of the
court may be punished as a contempt hereof. Subpoenas shall be issued in the name of the department
and signed by the department director. Subpoenas shall be issued to such persons as the department may
designate.

SECTION 48-39-80. Development of coastal management program.

The department shall develop a comprehensive coastal management program, and thereafter have the
responsibility for enforcing and administering the program in accordance with the provisions of this
chapter and any rules and regulations promulgated under this chapter. In developing the program the
department shall:

(A) Provide a regulatory system which the department shall use in providing for the orderly and beneficial
use of the critical areas.

(B) In devising the management program the department shall consider all lands and waters in the coastal
zone for planning purposes. In addition, the department shall:

(1) Identify present land uses and coastal resources.

(2) Evaluate these resources in terms of their quality, quantity and capability for use both now and in the
future.

(3) Determine the present and potential uses and the present and potential conflicts in uses of each coastal
resource.

(4) Inventory and designate areas of critical state concern within the coastal zone, such as port areas,
significant natural and environmental, industrial and recreational areas.

(5) Establish broad guidelines on priority of uses in critical areas.

(6) Provide for adequate consideration of the local, regional, state and national interest involved in the
siting of facilities for the development, generation, transmission and distribution of energy, adequate



transportation facilities and other public services necessary to meet requirements which are other than
local in nature.

(7) Provide for consideration of whether a proposed activity of an applicant for a federal license or permit
complies with the State’s coastal zone program and for the issuance of notice to any concerned federal
agency as to whether the State concurs with or objects to the proposed activity.

(8) Provide for a review process of the management plan and alterations thereof that involves local,
regional, state and federal agencies.

(9) Conduct other studies and surveys as may be required, including the beach erosion control policy as
outlined in this chapter.

(10) Devise a method by which the permitting process shall be streamlined and simplified so as to avoid
duplication.

(11) Develop a system whereby the department shall have the authority to review all state and federal
permit applications in the coastal zone, and to certify that these do not contravene the management plan.

(C) Provide for a review process of the management program and alterations that involve interested
citizens as well as local, regional, state and federal agencies.

(D) Consider the planning and review of existing water quality standards and classifications in the coastal
zone.

(E) Provide consideration for nature-related uses of critical areas, such as aquaculture, mariculture,
waterfowl and wading bird management, game and nongame habitat protection projects and endangered
flora and fauna.

SECTION 48-39-85. “Adopt-a-Beach” program.

(A) In order to promote safe and clean litter-free beaches, the department shall develop a program to be
known as “Adopt-A-Beach”, whereby an industry or a private civic organization may adopt one mile, or
other feasible distance, of South Carolina beach for the sole purpose of controlling litter along that section
of beach.

(B) Included in the responsibilities of any industry or private civic organization which chooses to
participate in the program shall be the following:

(1) development of a functional plan to influence and encourage the public to improve the appearance of
the adopted section of beach;

(2) a general cleanup of the area at least twice a year; and

(3) assistance to the department in securing media coverage for the program.

SECTION 48-39-90. Public hearings on management plan.

(A) The department, on thirty days’ notice, shall hold statewide public hearings on the proposed coastal
zone management plan to obtain the views of all interested parties, particularly all interested citizens,
agencies, local governments, regional organizations and port authorities.

(B) All department documents associated with such hearings shall be conveniently available to the public
for review and study at least thirty days prior to a hearing. A report on each hearing shall be prepared and
made available to the public within forty-five days of such hearing.

(C) After sufficient hearings and upon consideration of the views of interested parties the department
shall propose a final management plan for the coastal zone to the Governor and the General Assembly.

(D) Upon review and approval of the proposed management plan by the Governor and General Assembly,
the proposed plan shall become the final management plan for the State’s coastal zone.

(E) Any change in or amendment to the final management plan shall be implemented by following the
procedures established in subsections (A), (B), (C) and (D) of this section and upon the review and
approval of the Governor and the General Assembly.

SECTION 48-39-100. Plan developed in cooperation with local governments.



(A) The management program specified in Section 48-39-90 shall be developed in complete cooperation
with affected local governments in the coastal zone. This cooperation shall include, but not be limited to:
(1) Involvement of local governments or their designees in the management program.

(2) Provision of technical assistance and grants to aid local governments in carrying out their
responsibilities under this chapter.

(3) Dissemination of improved informational data on coastal resources to local and regional governmental
units.

(4) Recommendations to local and regional governmental units as to needed modifications or alterations
in local ordinances that become apparent as a result of the generation of improved and more
comprehensive information.

(B) Any city or county that is currently enforcing a zoning ordinance, subdivision regulation or building
code, a part of which applies to critical areas, shall submit the elements of such ordinances and
regulations applying to critical areas to the department for review. The department shall evaluate such
ordinances and plans to determine that they meet the provisions of this chapter and rules and regulations
promulgated hereunder. Upon determination and approval by the department, such ordinances and
regulations shall be adopted by the department, followed by the department in meeting its permit
responsibilities under this chapter and integrated into the Department’s Coastal Management Program.
Any change or modification in the elements of approved zoning ordinances, subdivision regulations or
building codes applying to critical areas shall be disapproved by the department if it is not in compliance
with the provisions of this chapter and rules and regulations promulgated hereunder.

(C) Any city or county that is not currently enforcing ordinances or regulations on the critical areas within
its jurisdiction at its option may elect to develop a management program for such critical areas by
notifying the department of its intent within one hundred and eighty days following the twenty-fourth day
of May, 1977. Such proposed ordinances and regulations applying to critical areas shall be subject to the
process specified in Section 48-39-100(B).

(D) Any county or city may delegate some or all of its responsibilities in developing a coastal
management program for critical areas under its jurisdiction to the regional council of government of
which it is a part, provided the county or city has notified the department in writing at least thirty days
prior to the date on which such action is to be taken.

SECTION 48-39-110. Submission of plan by State Ports Authority.

The South Carolina State Ports Authority shall prepare and submit to the department a management plan
for port and harbor facilities and navigation channels. Upon approval by the department of such
management plan it shall become part of the comprehensive coastal management program developed by
the department. The South Carolina State Ports Authority shall include in the management plan a
designation of the geographical area appropriate for use by public and private port and harbor facilities
and military and naval facilities and submit this to the department for approval.

SECTION 48-39-120. Development of beach erosion control policy; issuance of permits for erosion
control structures; removal of structures; limitation on development of property.

(A) The department shall develop and institute a comprehensive beach erosion control policy that
identifies critical erosion areas, evaluates the benefits and costs of erosion control structures funded by the
State, considers the dynamic littoral and offshore drift systems, sand dunes and like items.

(B) The department for and on behalf of the State may issue permits for erosion control structures
following the provisions of this section and Sections 48-39-140 and 48-39-150, on or upon the tidelands
and coastal waters of this State as it may deem most advantageous. Provided, however, that no property
rebuilt or accreted as a result of natural forces or as a result of a permitted structure shall exceed the
original property line or boundary. Provided, further, that no person or governmental agency may



develop ocean front property accreted by natural forces or as the result of permitted or nonpermitted
structures beyond the mean high water mark as it existed at the time the ocean front property was initially
developed or subdivided, and such property shall remain the property of the State held in trust for the
people of the State.

(C) The department shall have the authority to remove all erosion control structures which have an
adverse effect on the public interest.

(D) The department is authorized for and in behalf of the State to accept such federal monies for beach or
shore erosion control in areas to which the public has full and complete access as are available and to sign
all necessary agreements and to do and perform all necessary acts in connection therewith to effectuate
the intent and purposes of such federal aid.

(E) If a beach or shore erosion emergency is declared by the department, the State, acting through the
department, may spend whatever state funds are available to alleviate beach or shore erosion in areas to
which the public has full and complete access, including any funds which may be specifically set aside for
such purposes.

(F) The department, for and on behalf of the State, may issue permits not otherwise provided by state law,
for erosion and water drainage structure in or upon the tidelands, submerged lands and waters of this State
below the mean high-water mark as it may deem most advantageous to the State for the purpose of
promoting the public health, safety and welfare, the protection of public and private property from beach
and shore destruction and the continued use of tidelands, submerged lands and waters for public purposes.

SECTION 48-39-130. Permits required to utilize critical areas.

(A) Ninety days after July 1, 1977, no person shall utilize a critical area for a use other than the use the
critical area was devoted to on such date unless he has first obtained a permit from the department.

(B) Within sixty days of July 1, 1977, the department shall publish and make available the interim rules
and regulations it will follow in evaluating permit applications. These interim rules and regulations shall
be used in evaluating and granting or denying all permit applications until such time as the final rules and
regulations are adopted in accordance with this section and Chapter 23 of Title 1. Within one hundred
and twenty days of July 1, 1977 the department shall publish and make available to local and regional
governments and interested citizens for review and comment a draft of the final rules and regulations it
will follow in evaluating permit applications. Sixty days after making such guidelines available the
department shall hold a public hearing affording all interested persons an opportunity to comment on such
guidelines. Following the public hearing the department, pursuant to the Administrative Procedures Act,
shall in ninety days publish final rules and regulations. Provided, however, the interim rules and
regulations shall not be subject to the provisions of Chapter 23 of Title 1.

(C) Ninety days after July 1, 1977 no person shall fill, remove, dredge, drain or erect any structure on or
in any way alter any critical area without first obtaining a permit from the department. Provided,
however, that a person who has legally commenced a use such as those evidenced by a state permit, as
issued by the Budget and Control Board, or a project loan approved by the rural electrification
administration or a local building permit or has received a United States Corps of Engineers or Coast
Guard permit, where applicable, may continue such use without obtaining a permit. Any person may
request the department to review any project or activity to determine if he is exempt under this section
from the provisions of this chapter. The department shall make such determinations within forty-five
days from the receipt of any such request.

(D) It shall not be necessary to apply for a permit for the following activities:

(1) The accomplishment of emergency orders of an appointed official of a county or municipality or of
the State, acting to protect the public health and safety, upon notification to the department. However,
with regard to the beach/dune critical area, only the use of sandbags, sandscraping, or renourishment, or a
combination of them, in accordance with guidelines provided by the department is allowed pursuant to
this item.



(2) Hunting, erecting duckblinds, fishing, shellfishing and trapping when and where otherwise permitted
by law; the conservation, repletion and research activities of state agencies and educational institutions or
boating or other recreation provided that such activities cause no material harm to the flora, fauna,
physical or aesthetic resources of the area.

(3) The discharge of treated effluent as permitted by law; provided, however, that the department shall
have the authority to review and comment on all proposed permits that would affect critical areas.

(4) Dredge and fill performed by the United States Corps of Engineers for the maintenance of the harbor
channels and the collection and disposal of the materials so dredged; provided, however, that the
department shall have authority to review and certify all such proposed dredge and fill activities.

(5) Construction of walkways over sand dunes in accordance with regulations promulgated by the
department.

(6) Emergency repairs to an existing bank, dike, fishing pier, or structure, other than oceanfront erosion
control structures or devices, which has been erected in accordance with federal and state laws or
provided for by general law or acts passed by the General Assembly, if notice is given in writing to the
department within seventy-two hours from the onset of the needed repairs.

(7) Maintenance and repair of drainage and sewer facilities constructed in accordance with federal or state
laws and normal maintenance and repair of any utility or railroad.

(8) Normal maintenance or repair to any pier or walkway provided that such maintenance or repair not
involve dredge or fill.

(9) Construction or maintenance of a major utility facility where the utility has obtained a certificate for
such facility under ‘The Utility Facility Siting and Environmental Protection Act’, Chapter 33 of Title 58
of the 1976 Code. Provided, however, that the South Carolina Public Service Commission shall make the
department a party to certification proceedings for utility facilities within the coastal zone.

SECTION 48-39-140. Submission of development plans; application for permits.

(A) Any person who wishes may submit development plans to the department for preliminary review. If
a permit is necessary, the department will make every effort to assist the applicant in expediting the
permit application.

(B) Each application for a permit shall be filed with the department and shall include:

(1) Name and address of the applicant.

(2) A plan or drawing showing the applicant’s proposal and the manner or method by which the proposal
shall be accomplished.

(3) A plat of the area in which the proposed work will take place.

(4) A copy of the deed, lease or other instrument under which the applicant claims title, possession or
permission from the owner of the property, to carry out the proposal.

(5) A list of all adjoining landowners and their addresses or a sworn affidavit that with due diligence such
information is not ascertainable.

(C) The department within thirty days of receipt of an application for a permit shall notify, in writing,
interested agencies, all adjoining landowners, local government units in which the land is located and
other interested persons of the application and shall indicate the nature of the applicant’s proposal. Public
notice shall be given at least once by advertisement in state and local newspapers of general circulation in
the area concerned. The department may hold a public hearing on applications which have any effect on
a critical area if it deems a hearing necessary. The public hearing shall be held in the county where the
land is located and if in more than one county the department shall determine in which county to hold the
hearing or may hold hearings in both counties.

Provided, all interested agencies, all adjoining landowners, local government units and other interested
persons shall have thirty days to file a written comment to such application after receipt of any such
notice by the department.



SECTION 48-39-145. Application fee for permit to alter critical area; special provision as to
construction of marinas and commercial dock facilities.

(A) The department may charge an administrative fee upon application for a permit for alteration of a
critical area as defined in Section 48-39-10. Applications for permits which are
noncommercial/nonindustrial in nature and provide personal benefits that have no connection with a
commercial/industrial enterprise must pay an administrative fee of two hundred fifty dollars, unless the
application is for a dock one hundred feet or less in length, in which case the fee must be one hundred and
fifty dollars. Applications for amendments or modifications of permits that must be placed on public
notice must be charged an administrative fee of one hundred dollars. The department may raise or lower
the fee by regulation after complying with the requirements of the Administrative Procedures Act. A
reasonable fee, determined by the department, must be charged for permit applications when the planned
or ultimate purpose of the activity is commercial or industrial in nature.

(B) Permit applicants for construction of marina and commercial dock facilities pursuant to this section
are not required to demonstrate a need for the facilities before consideration of the application.

SECTION 48-39-150. Approval or denial of permits; appeal to Council.

(A) In determining whether a permit application is approved or denied the department shall base its
determination on the individual merits of each application, the policies specified in Sections 48-39-20 and
48-39-30 and be guided by the following general considerations:

(1) The extent to which the activity requires a waterfront location or is economically enhanced by its
proximity to the water.

(2) The extent to which the activity would harmfully obstruct the natural flow of navigable water. If the
proposed project is in one or more of the State’s harbors or in a waterway used for commercial navigation
and shipping or in an area set aside for port development in an approved management plan, then a
certificate from the South Carolina State Ports Authority declaring the proposed project or activity would
not unreasonably interfere with commercial navigation and shipping must be obtained by the department
prior to issuing a permit.

(3) The extent to which the applicant’s completed project would affect the production of fish, shrimp,
oysters, crabs or clams or any marine life or wildlife or other natural resources in a particular area
including but not limited to water and oxygen supply.

(4) The extent to which the activity could cause erosion, shoaling of channels or creation of stagnant
water.

(5) The extent to which the development could affect existing public access to tidal and submerged lands,
navigable waters and beaches or other recreational coastal resources.

(6) The extent to which the development could affect the habitats for rare and endangered species of
wildlife or irreplaceable historic and archeological sites of South Carolina’s coastal zone.

(7) The extent of the economic benefits as compared with the benefits from preservation of an area in its
unaltered state.

(8) The extent of any adverse environmental impact which cannot be avoided by reasonable safeguards.

(9) The extent to which all feasible safeguards are taken to avoid adverse environmental impact resulting
from a project.

(10) The extent to which the proposed use could affect the value and enjoyment of adjacent owners.

(B) After considering the views of interested agencies, local governments and persons, and after
evaluation of biological and economic considerations, if the department finds that the application is not
contrary to the policies specified in this chapter, it shall issue to the applicant a permit. The permit may
be conditioned upon the applicant’s amending the proposal to take whatever measures the department
feels are necessary to protect the public interest. At the request of twenty citizens or residents of the
county or counties affected, the department shall hold a public hearing on any application which has an
effect on a critical area, prior to issuing a permit. Such public hearings shall be open to all citizens of the



State. When applicable, joint public hearings will be held in conjunction with any such hearings required
by the U. S. Army Corps of Engineers. On any permit application pertaining to a specific development
which has been approved by the department, the department may support the applicant with respect to any
federal permit applications pertaining to the same specific development.

(C) The department shall act upon an application for a permit within ninety days after the application is
filed. Provided, however, that in the case of minor developments, as defined in Section 48-39-10, the
department shall have the authority to approve such permits and shall act within thirty days. In the event
a permit is denied the department shall state the reasons for such denial and such reasons must be in
accordance with the provisions of this chapter.

(D) Any applicant having a permit denied or any person adversely affected by the granting of the permit
has the right of direct appeal from the decision of the Administrative Law Judge to the Coastal Zone
Management Appellate Panel. Any applicant having a permit denied may challenge the validity of any or
all reasons given for denial.

(E) Any permit may be revoked for noncompliance with or violation of its terms after written notice of
intention to do so has been given the holder and the holder given an opportunity to present an explanation
to the department.

(F) Work authorized by permits issued under this chapter must be completed within five years after the
date of issuance. The time limit may be extended for good cause showing that due diligence toward
completion of the work has been made as evidenced by significant work progress. An extension only
may be granted if the permitted project meets the policies and regulations in force when the extension is
requested or the permittee agrees to accept additional conditions which would bring the project into
compliance. The time periods required by this subsection must be tolled during the pendency of an
administrative or a judicial appeal of the permit issuance.

SECTION 48-39-160. Violations; jurisdiction of courts.

The circuit court of the county in which the affected critical area or any part thereof lies shall have
jurisdiction to restrain a violation of this chapter at the suit of the department, the Attorney General or any
person adversely affected. In the event the affected critical area lies in more than one county, jurisdiction
shall be in the circuit court of any county in which any part of the area lies. In the same action the circuit
court having jurisdiction over the affected area may require such area to be restored to its original
condition, if possible, and environmentally desirable. In the alternative, the department may complete the
restoration at the expense of the person altering the area in which case suit for recovery of the amount so
expended may be brought in any court having jurisdiction to restrain a violation. No bond shall be
required as a condition of the granting of a temporary restraining order under this section, except that the
court may in its discretion require that a reasonable bond be posted by any person requesting the court to
restrain a violation of this chapter.

SECTION 48-39-170. Penalties.

(A) Any person violating any provision of this chapter is guilty of a misdemeanor and, upon conviction,
must be imprisoned not more than six months or fined not more than five thousand dollars, or both, for
the first offense, and imprisoned not more than one year, or fined not more than ten thousand dollars, or
both, for each subsequent offense.

(B) Any violation of any provision of this chapter involving five yards square (225 square feet) or less of
critical area may be treated as a minor violation, the penalty for which shall be a fine of not less than fifty
dollars nor more than two hundred dollars. The enforcement officers of the Natural Resources
Enforcement Division of the South Carolina Department of Natural Resources may serve warrants under
this provision and otherwise enforce this chapter. The magistrates of this State have jurisdiction over
minor violations of this chapter. Each day of noncompliance with any order issued relative to a minor
violation or noncompliance with any permit, regulation, standard, or requirement relative to a minor



violation shall constitute a separate offense; provided, however, that violations which involve the
construction or repair of water control structures shall not be considered minor violations regardless of the
area involved.

(C) Any person who is determined to be in violation of any provision of this chapter by the department
shall be liable for, and may be assessed by the department for, a civil penalty of not less than one hundred
dollars nor more than one thousand dollars per day of violation. Whenever the department determines
that any person is in violation of any permit, regulation, standard, or requirement under this chapter, the
department may issue an order requiring such person to comply with such permit, regulation, standard, or
requirement, including an order requiring restoration when deemed environmentally appropriate by the
department; in addition, the department may bring a civil enforcement action under this section as well as
seeking an appropriate injunctive relief under Section 48-39-160.

(D) All penalties assessed and collected pursuant to this section shall be deposited in the general fund of
the State.

SECTION 48-39-180. Judicial review of permit determinations.

Any applicant whose permit application has been finally denied, revoked, suspended or approved subject
to conditions of the department by the Coastal Zone Management Appellate Panel, or any person
adversely affected by the permit, may, within twenty days after receiving notice thereof, file petition in
the circuit court having jurisdiction over the affected land for a review of the department’s action “de
novo” or to determine whether the department’s action so restricts or otherwise affects the use of the
property as to deprive the owner of its existing practical use and is an unreasonable exercise of the State’s
police power because the action constitutes the equivalent of taking without compensation. If the court
finds the action to be an unreasonable exercise of the police power it shall enter a finding that the action
shall not apply to the land of the plaintiff, or in the alternative, that the department shall pay reasonable
compensation for the loss of use of the land. The use allowed by any permit issued under this chapter
may, in the discretion of the court, be stayed pending decision on all appeals that may be taken. The
circuit court may in its discretion require that a reasonable bond be posted by any person. It is
specifically intended that any person whose permit application has been denied may have such permit
issued by the circuit court having jurisdiction if such person can prove the reasons given for denial to be
invalid.

SECTION 48-39-190. Lands not affected by chapter.

Nothing in this chapter shall affect the status of the title of the State or any person to any land below the
mean highwater mark. The State shall in no way be liable for any damages as a result of the erection of
permitted works.

SECTION 48-39-200. [1977 Act No. 123 Section 20] Repealed by 1993, Act No. 181, Section 1235, eff
from and after July 1, 1994.

SECTION 48-39-210. Department only state agency authorized to permit or deny alterations or
utilizations within critical areas.

(A) The department is the only state agency with authority to permit or deny any alteration or utilization
within the critical area except for the exemptions granted under Section 48-39-130(D) and the application
for a permit must be acted upon within the time prescribed by this chapter.

(B) A critical area delineation for coastal waters or tidelands established by the department is valid only if
the line is depicted on a survey performed by a professional surveyor, the line is reviewed by department,
department validates the location of the boundaries of the coastal waters or tidelands critical area on the



survey by affixing a stamp and date to the survey, and the survey contains clearly on its face in bold type
the following statement:

“The area shown on this plat is a general representation of Coastal Council permit authority on the subject
property. Critical areas by their nature are dynamic and subject to change over time. By generally
delineating the permit authority of the Coastal Council, the Coastal Council in no way waives its right to
assert permit jurisdiction at any time in any critical area on the subject property, whether shown hereon or
not.”

(C) Notwithstanding any other provision of this chapter, a critical area line established pursuant to
subsection (B) that affects subdivided residential lots expires after three years from the department date
on the survey described in subsection (B). For purposes of this section only, a critical area delineation
existing on the effective date of this act is valid until December 31, 1993.

(D) Exceptions to subsection (C) are eroding coastal stream banks where it can be expected that the line
will move due to the meandering of the stream before the expiration of the three- year time limit and
where manmade alterations change the critical area line.

SECTION 48-39-220. Legal action to determine interest in tidelands.

(A) Any person claiming an interest in tidelands which, for the purpose of this section, means all lands
except beaches in the Coastal zone between the mean high-water mark and the mean low-water mark of
navigable waters without regard to the degree of salinity of such waters, may institute an action against
the State of South Carolina for the purpose of determining the existence of any right, title or interest of
such person in and to such tidelands as against the State. Service of process shall be made upon the
secretary of the State Budget and Control Board.

(B) Any party may demand a trial by jury in any such action by serving upon the other party(s) a demand
therefor in writing at any time after the commencement of the action and not later than ten (10) days after
the service of the last pleading directed to such issue. Such demand may be endorsed upon a pleading of
the party.

(C) Nothing contained in this chapter shall be construed to change the law of this State as it exists on July

1, 1977, relative to the right, title, or interest in and to such tidelands, except as set forth in this section.

(D) The Attorney General shall immediately notify the department upon receipt of any private suit made
under this section, his response to that suit, and the final disposition of the suit. The department will
publish all such notifications in the state register.

SECTION 48-39-250. Legislative findings regarding the coastal beach/dune system.

The General Assembly finds that:

(1) The beach/dune system along the coast of South Carolina is extremely important to the people of this
State and serves the following functions:

(a) protects life and property by serving as a storm barrier which dissipates wave energy and contributes
to shoreline stability in an economical and effective manner;

(b) provides the basis for a tourism industry that generates approximately two-thirds of South Carolina’s
annual tourism industry revenue which constitutes a significant portion of the state’s economy. The
tourists who come to the South Carolina coast to enjoy the ocean and dry sand beach contribute
significantly to state and local tax revenues;

(c) provides habitat for numerous species of plants and animals, several of which are threatened or
endangered. Waters adjacent to the beach/dune system also provide habitat for many other marine
species;

(d) provides a natural healthy environment for the citizens of South Carolina to spend leisure time which
serves their physical and mental well-being.

(2) Beach/dune system vegetation is unique and extremely important to the vitality and preservation of
the system.



(3) Many miles of South Carolina’s beaches have been identified as critically eroding.

(4) Chapter 39 of Title 48, Coastal Tidelands and Wetlands, prior to 1988, did not provide adequate
jurisdiction to the South Carolina Coastal Council to enable it to effectively protect the integrity of the
beach/dune system.

Consequently, without adequate controls, development unwisely has been sited too close to the system.
This type of development has jeopardized the stability of the beach/dune system, accelerated erosion, and
endangered adjacent property. It is in both the public and private interests to protect the system from this
unwise development.

(5) The use of armoring in the form of hard erosion control devices such as seawalls, bulkheads, and
rip-rap to protect erosion-threatened structures adjacent to the beach has not proven effective. These
armoring devices have given a false sense of security to beachfront property owners. In reality, these
hard structures, in many instances, have increased the vulnerability of beachfront property to damage
from wind and waves while contributing to the deterioration and loss of the dry sand beach which is so
important to the tourism industry.

(6) Erosion is a natural process which becomes a significant problem for man only when structures are
erected in close proximity to the beach/dune system. It is in both the public and private interests to afford
the beach/dune system space to accrete and erode in its natural cycle. This space can be provided only by
discouraging new construction in close proximity to the beach/dune system and encouraging those who
have erected structures too close to the system to retreat from it.

(7) Inlet and harbor management practices, including the construction of jetties which have not been
designed to accommodate the longshore transport of sand, may deprive downdrift beach/dune systems of
their natural sand supply. Dredging practices which include disposal of beach quality sand at sea also
may deprive the beach/dune system of much-needed sand.

(8) It is in the state’s best interest to protect and to promote increased public access to South Carolina’s
beaches for out-of-state tourists and South Carolina residents alike.

(9) Present funding for the protection, management, and enhancement of the beach/dune system is
inadequate.

(10) There is no coordinated state policy for post-storm emergency management of the beach/dune
system.

(11) A long-range comprehensive beach management plan is needed for the entire coast of South Carolina
to protect and manage effectively the beach/dune system, thus preventing unwise development and
minimizing man’s adverse impact on the system.

SECTION 48-39-260. Policy statement.

In recognition of its stewardship responsibilities, the policy of South Carolina is to:

(1) protect, preserve, restore, and enhance the beach/dune system, the highest and best uses of which are
declared to provide:

(a) protection of life and property by acting as a buffer from high tides, storm surge, hurricanes, and
normal erosion;

(b) a source for the preservation of dry sand beaches which provide recreation and a major source of state
and local business revenue;

(c) an environment which harbors natural beauty and enhances the well-being of the citizens of this State
and its visitors;

(d) natural habitat for indigenous flora and fauna including endangered species;

(2) create a comprehensive, long-range beach management plan and require local comprehensive beach
management plans for the protection, preservation, restoration, and enhancement of the beach/dune
system. These plans must promote wise use of the state’s beachfront to include a gradual retreat from the
system over a forty-year period;



(3) severely restrict the use of hard erosion control devices to armor the beach/dune system and to
encourage the replacement of hard erosion control devices with soft technologies as approved by the
department which will provide for the protection of the shoreline without long-term adverse effects;

(4) encourage the use of erosion-inhibiting techniques which do not adversely impact the long-term
well-being of the beach/dune system,;

(5) promote carefully planned nourishment as a means of beach preservation and restoration where
economically feasible;

(6) preserve existing public access and promote the enhancement of public access to assure full
enjoyment of the beach by all our citizens including the handicapped and encourage the purchase of lands
adjacent to the Atlantic Ocean to enhance public access;

(7) involve local governments in long-range comprehensive planning and management of the beach/dune
system in which they have a vested interest;

(8) establish procedures and guidelines for the emergency management of the beach/dune system
following a significant storm event.

SECTION 48-39-270. Definitions.

As used in this chapter:

(1) Erosion control structures or devices include:

(a) seawall: a special type of retaining wall that is designed specifically to withstand normal wave forces;
(b) bulkhead: a retaining wall designed to retain fill material but not to withstand wave forces on an
exposed shoreline;

(c) revetment: a sloping structure built along an escarpment or in front of a bulkhead to protect the
shoreline or bulkhead from erosion.

(2) Habitable structure means a structure suitable for human habitation including, but not limited to,
single or multifamily residences, hotels, condominium buildings, and buildings for commercial purposes.
Each building of a condominium regime is considered a separate habitable structure but, if a building is
divided into apartments, then the entire building, not the individual apartment, is considered a single
habitable structure. Additionally, a habitable structure includes porches, gazebos, and other attached
improvements.

(3) Department means the Department of Health and Environmental Control.

(4) Beach nourishment means the artificial establishment and periodic renourishment of a beach with sand
that is compatible with the existing beach in a way so as to create a dry sand beach at all stages of the tide.
(5) The beach/dune system includes all land from the mean highwater mark of the Atlantic Ocean
landward to the setback line described in Section 48-39-280.

(6) A standard erosion zone is a segment of shoreline which is subject to essentially the same set of
coastal processes, has a fairly constant range of profiles and sediment characteristics, and is not
influenced directly by tidal inlets or associated inlet shoals.

(7) An inlet erosion zone is a segment of shoreline along or adjacent to tidal inlets which is influenced
directly by the inlet and its associated shoals.

(8) Master plan means a document or a map prepared by a developer or a city as a policy guide to
decisions about the physical development of the project or community.

(9) Planned development means a development plan which has received local approval for a specified
number of dwelling and other units. The siting and size of structures and amenities are specified or
restricted within the approval. This term specifically references multifamily or commercial projects not
otherwise referenced by the terms, master plan, or planned unit development.

(10) Planned unit development means a residential, commercial, or industrial development, or all three,
designed as a unit and approved by local government.

(11) Destroyed beyond repair means that more than sixty-six and two-thirds percent of the replacement
value of the habitable structure or pool has been destroyed. If the owner disagrees with the appraisal of
the department, he may obtain an appraisal to evaluate the damage to the building or pool. If the



appraisals differ, then the two appraisers must select a third appraiser. If the two appraisers are unable to
select a third appraiser, the clerk of court of the county where the structure lies must make the selection.
Nothing in this section prevents a court of competent jurisdiction from reviewing, de novo, the appraisal
upon the petition of the property owner.

(12) Pool is a structure designed and used for swimming and wading.

(13) Active beach is that area seaward of the escarpment or the first line of stable natural vegetation,
whichever first occurs, measured from the ocean.

SECTION 48-39-280. Forty-year retreat policy.

(A) A forty-year policy of retreat from the shoreline is established. The department must implement this
policy and must utilize the best available scientific and historical data in the implementation. The
department must establish a baseline which parallels the shoreline for each standard erosion zone and
each inlet erosion zone.

(1) The baseline for each standard erosion zone is established at the location of the crest of the primary
oceanfront sand dune in that zone. In standard erosion zones in which the shoreline has been altered
naturally or artificially by the construction of erosion control devices, groins, or other manmade
alterations, the baseline must be established by the department using the best scientific and historical data,
as where the crest of the primary oceanfront sand dunes for that zone would be located if the shoreline
had not been altered.

(2) The baseline for inlet erosion zones that are not stabilized by jetties, terminal groins, or other
structures must be determined by the department as the most landward point of erosion at any time during
the past forty years, unless the best available scientific and historical data of the inlet and adjacent
beaches indicate that the shoreline is unlikely to return to its former position. In collecting and utilizing
the best scientific and historical data available for the implementation of the retreat policy, the
department, as part of the State Comprehensive Beach Management Plan provided for in this chapter,
among other factors, must consider: historical inlet migration, inlet stability, channel and ebb tidal delta
changes, the effects of sediment bypassing on shorelines adjacent to the inlets, and the effects of nearby
beach restoration projects on inlet sediment budgets.

(3) The baseline within inlet erosion zones that are stabilized by jetties, terminal groins, or other
structures must be determined in the same manner as provided for in item (1). However, the actual
location of the crest of the primary oceanfront sand dunes of that erosion zone is the baseline of that zone,
not the location if the inlet had remained unstabilized.

(4) Notwithstanding any other provision of this section, where a department-approved beach nourishment
project has been completed, the local government or the landowners, with notice to the local government,
may petition an Administrative Law Judge to move the baseline as far seaward as the landward edge of
the erosion control structure or device or, if there is no existing erosion control structure or device, then as
far seaward as the post project baseline as determined by the department in accordance with Section
48-39-280(A)(1) by showing that the beach has been stabilized by department-approved beach
nourishment. If the petitioner is asking that the baseline be moved seaward pursuant to this section, he
must show an ongoing commitment to renourishment which will stabilize and maintain the dry sand
beach at all stages of the tide for the foreseeable future. If the Administrative Law Judge grants the
petition to move the baseline seaward pursuant to this section, no new construction may occur in the area
between the former baseline and the new baseline for three years after the initial beach nourishment
project has been completed as determined by the department. If the beach nourishment fails to stabilize
the beach after a reasonable period of time, the department must move the baseline landward to the
primary oceanfront sand dune as determined pursuant to items (1), (2), and (3) for that section of the
beach. Any appeal of an Administrative Law Judge’s decision under this section may be made to the
Coastal Zone Management Appellate Panel.

(B) To implement the retreat policy provided for in subsection (A), a setback line must be established
landward of the baseline a distance which is forty times the average annual erosion rate or not less than



twenty feet from the baseline for each erosion zone based upon the best historical and scientific data
adopted by the department as a part of the State Comprehensive Beach Management Plan.

(C) The department, before July 3, 1991, must establish a final baseline and setback line for each erosion
zone based on the best available scientific and historical data as provided in subsection (B) and with
consideration of public input. The baseline and setback line must not be revised before July 1, 1998, nor
later than July 1, 2000. After that revision, the baseline and setback line must be revised not less than
every eight years but not more than every ten years after each preceding revision. In the establishment
and revision of the baseline and setback line, the department must transmit and otherwise make readily
available to the public all information upon which its decisions are based for the establishment of the final
baseline and setback line. The department must hold one public hearing before establishing the final
baseline and setback lines. Until the department establishes new baselines and setback lines, the existing
baselines and setback lines must be used. The department may stagger the revision of the baselines and
setback lines of the erosion zones so long as every zone is revised in accordance with the time guidelines
established in this section.

(D) In order to locate the baseline and the setback line, the department must establish monumented and
controlled survey points in each county fronting the Atlantic Ocean. The department must acquire
sufficient surveyed topographical information on which to locate the baseline. Surveyed topographical
data typically must be gathered at two thousand foot intervals. However, in areas subject to significant
near-term development and in areas currently developed, the interval, at the discretion of the department,
may be more frequent. The resulting surveys must locate the crest of the primary oceanfront sand dunes
to be used as the baseline for computing the forty-year erosion rate. In cases where no primary
oceanfront sand dunes exist, a study conducted by the department is required to determine where the
upland location of the crest of the primary oceanfront sand dune would be located if the shoreline had not
been altered. The department, by regulation, may exempt specifically described portions of the coastline
from the survey requirements of this section when, in its judgment, the portions of coastline are not
subject to erosion or are not likely to be developed by virtue of local, state, or federal programs in effect
on the coastline which would preclude significant development, or both.

(E) A landowner claiming ownership of property affected who feels that the final or revised setback line,
baseline, or erosion rate as adopted is in error, upon submittal of substantiating evidence, must be granted
a review of the setback line, baseline, or erosion rate, or a review of all three. The requests must be
forwarded to the Coastal Zone Management Appellate Panel and handled in accordance with the
department’s regulations on appeals.

SECTION 48-39-290. Restrictions on construction or reconstruction seaward of the baseline or between
the baseline and the setback line; exceptions; special permits.

(A) No new construction or reconstruction is allowed seaward of the baseline except:

(1) wooden walkways no larger in width than six feet;

(2) small wooden decks no larger than one hundred forty-four square feet;

(3) fishing piers which are open to the public. Those fishing piers with their associated structures
including, but not limited to, baitshops, restrooms, restaurants, and arcades which existed September 21,
1989, may be rebuilt if they are constructed to the same dimensions and utilized for the same purposes
and remain open to the public. In addition, those fishing piers with their associated structures which
existed on September 21, 1989, that were privately owned, privately maintained, and not open to the
public on this date also may be rebuilt and used for the same purposes if they are constructed to the same
dimensions;

(4) golf courses;

(5) normal landscaping;

(6) structures specifically permitted by special permit as provided in subsection (D);

(7) pools may be reconstructed if they are landward of an existing, functional erosion control structure or
device;



(8) existing groins may be reconstructed, repaired, and maintained. New groins may only be allowed on
beaches that have high erosion rates with erosion threatening existing development or public parks. In
addition to these requirements, new groins may be constructed and existing groins may be reconstructed
only in furtherance of an on-going beach renourishment effort which meets the criteria set forth in
regulations promulgated by the department and in accordance with the following:

(a) The applicant shall institute a monitoring program for the life of the project to measure beach profiles
along the groin area and adjacent and downdrift beach areas sufficient to determine erosion/accretion
rates. For the first five years of the project, the monitoring program must include, but is not necessarily
limited to:

(i) establishment of new monuments;

(i1) determination of the annual volume and transport of sand; and

(iil) annual aerial photographs.

Subsequent monitoring requirements must be based on results from the first five-year report.

(b) Groins may only be permitted after thorough analysis demonstrates that the groin will not cause a
detrimental effect on adjacent or downdrift areas. The applicant shall provide a financially binding
commitment, such as a performance bond or letter of credit that is reasonably estimated to cover the cost
of reconstructing or removing the groin and/or restoring the affected beach through renourishment
pursuant to subsection (c).

(c) If the monitoring program established pursuant to subsection (a) shows an increased erosion rate along
adjacent or downdrift beaches that is attributable to a groin, the department must require either that the
groin be reconfigured so that the erosion rate on the affected beach does not exceed the pre-construction
rate, that the groin be removed, and/or that the beach adversely affected by the groin be restored through
renourishment.

(d) Adjacent and downdrift communities and municipalities must be notified by the department of all
applications for a groin project.

(e) Nothing in the section shall be construed to create a private cause of action, but nothing in this section
shall be construed to limit a cause of action under recognized common law or other statutory theories. The
sole remedies, pursuant to this section, are:

(i) the reconstruction or removal of a groin; and/or

(i1) restoration of the adversely affected beach and adjacent real estate through renourishment pursuant to
subsection (c).

An adjacent or downdrift property owner that claims a groin has caused or is causing an adverse impact
shall notify the department of such impact. The department shall render an initial determination within
sixty (60) days of such notification. Final agency action shall be rendered within twelve months of
notification. An aggrieved party may appeal the decision pursuant to the Administrative Procedures Act.

A permit must be obtained from the department for items (2) through (8).

(B) Construction, reconstruction, or alterations between the baseline and the setback line are governed as
follows:

(1) Habitable structures:

(a) New habitable structures: If part of a new habitable structure is constructed seaward of the setback
line, the owner must certify in writing to the department that the construction meets the following
requirements:

(1) The habitable structure is no larger than five thousand square feet of heated space. The structure must
be located as far landward on the property as practicable. A drawing must be submitted to the department
showing a footprint of the structure on the property, a cross section of the structure, and the structure’s
relation to property lines and setback lines which may be in effect. No erosion control structure or device
may be incorporated as an integral part of a habitable structure constructed pursuant to this section.

(i) No part of the building is being constructed on the primary oceanfront sand dune or seaward of the
baseline.

(b) Habitable structures which existed on the effective date of Act 634 of 1988 or constructed pursuant to
this section:



(i) Normal maintenance and repair of habitable structures is allowed without notice to the department.

(i1) Additions to habitable structures are allowed if the additions together with the existing structure do
not exceed five thousand square feet of heated space. Additions to habitable structures must comply with
the conditions of new habitable structures as set forth in subitem (a).

(ii1) Repair or renovation of habitable structures damaged, but not destroyed beyond repair, due to natural
or manmade causes is allowed.

(iv) Replacement of habitable structures destroyed beyond repair due to natural causes is allowed after
notification is provided by the owner to the department that all of the following requirements are met:

a. The total square footage of the replaced structure seaward of the setback line does not exceed the total
square footage of the original structure seaward of the setback line. The linear footage of the replaced
structure parallel to the coast does not exceed the original linear footage parallel to the coast.

b. The replaced structure is no farther seaward than the original structure.

c. Where possible, the replaced structure is moved landward of the setback line or, if not possible, then as
far landward as is practicable, considering local zoning and parking regulations.

d. The reconstruction is not seaward of the baseline unless permitted elsewhere in Sections 48-39-250
through 48-39-360.

(v) Replacement of habitable structures destroyed beyond repair due to manmade causes is allowed
provided the rebuilt structure is no larger than the original structure it replaces and is constructed as far
landward as possible, but the new structure must not be farther seaward than the original structure.

(2) Erosion control devices:

(a) No new erosion control structures or devices are allowed seaward of the setback line except to protect
a public highway which existed on the effective date of this act.

(b) Erosion control structures or devices which existed on the effective date of this act must not be
repaired or replaced if destroyed:

(i) more than eighty percent above grade through June 30, 1995;

(i1) more than sixty-six and two-thirds percent above grade from July 1, 1995, through June 30, 2005;

(iii) more than fifty percent above grade after June 30, 2005.

(iv) Damage to seawalls and bulkheads must be judged on the percent of the structure remaining intact at
the time of damage assessment. The portion of the structure or device above grade parallel to the
shoreline must be evaluated. The length of the structure or device parallel to the shoreline still intact must
be compared to the length of the structure or device parallel to the shoreline which has been destroyed.
The length of the structure or device parallel to the shoreline determined to be destroyed divided by the
total length of the original structure or device parallel to the shoreline yields the percent destroyed. Those
portions of the structure or device standing, cracked or broken piles, whalers, and panels must be assessed
on an individual basis to ascertain if these components are repairable or if replacement is required.
Revetments must be judged on the extent of displacement of stone, effort required to return these stones
to the prestorm event configuration of the structure or device, and ability of the revetment to retain
backfill material at the time of damage assessment. If the property owner disagrees with the assessment
of a registered professional engineer acting on behalf of the department, he may obtain an assessment by a
registered professional engineer to evaluate, as set forth in this item, the damage to the structure or device.
If the two assessments differ, then the two engineers who performed the assessments must select a
registered professional engineer to perform the third assessment. If the first two engineers are unable to
select an engineer to perform the third assessment, the clerk of court of the county where the structure or
device lies must make the selection of a registered professional engineer. The determination of
percentage of damage by the third engineer is conclusive.

(v) The determination of the degree of destruction must be made on a lot by lot basis by reference to
county tax maps.

(vi) Erosion control structures or devices must not be enlarged, strengthened, or rebuilt but may be
maintained in their present condition if not destroyed more than the percentage allowed in Section
48-39-290(B)(2)(b)(i), (ii), and (iii). Repairs must be made with materials similar to those of the structure
or device being repaired.



(c) Erosion control structures or devices determined to be destroyed more than the percentage allowed in
Section 48-39-290(B)(2)(b)(i), (ii), and (iii) must be removed at the owner’s expense. Nothing in this
section requires the removal of an erosion control structure or a device protecting a public highway which
existed on the effective date of Act 634 of 1988.

(d) The provisions of this section do not affect or modify the provisions of Section 48-39-120(C).

(e) Subitem (a) does not apply to a private island with an Atlantic Ocean shoreline of twenty thousand,
two hundred ten feet of which twenty thousand, ninety feet of shoreline is revetted with existing erosion
control devices and one hundred twenty feet of shoreline is not revetted with existing erosion control
devices. Nothing contained in this subitem makes this island eligible for beach renourishment funds.

(3) Pools, as defined in Section 48-39-270(12):

(a) No new pools may be constructed seaward of the setback line unless the pool is built landward of an
erosion control structure or device which was in existence or permitted on the effective date of this act
and is built as far landward as practical.

(b) Normal maintenance and repair is allowed without notice to the department.

(c) If a pool, existing on July 1, 1988, is destroyed beyond repair, as determined by the department
pursuant to Section 48-39-270(11), it may be replaced if the owner certifies in writing to the department
that:

(1) It is moved as far landward as practical. This determination of practicality must include the
consideration of local zoning requirements.

(ii) It is rebuilt no larger than the destroyed pool.

(iii) It is constructed according to acceptable standards of pool construction and cannot be reinforced in a
manner so as to act as an erosion control structure or device.

(d) If a pool is not destroyed beyond repair as determined by the department pursuant to Section
48-39-270(11) but the owner wishes to replace it, the owner may do so if:

(i) The dimensions of the pool are not enlarged.

(i1) The construction conforms to sub-subitem (iii) of subitem (c).

(4) All other construction or alteration between the baseline and the setback line requires a department
permit. However, the department, in its discretion, may issue general permits for construction or
alterations where issuance of the general permits would advance the implementation and accomplishment
of the goals and purposes of Sections 48-39-250 through 48-39-360.

(C)(1) Notwithstanding the provisions relating to new construction, a person, partnership, or corporation
owning real property that is affected by the setback line as established in Section 48-39-280 may proceed
with construction pursuant to a valid building permit issued as of the effective date of this section. The
person, partnership, or corporation may proceed with the construction of buildings and other elements of
a master plan, planned development, or planned unit development notwithstanding the setback line
established in this chapter if the person, partnership, or corporation legally has begun a use as evidenced
by at least one of the following:

(a) All building permits have been applied for or issued by a local government before July 1, 1988.

(b) There is a master plan, planned development, or planned unit development:

(1) that has been approved in writing by a local government before July 1, 1988; or

(i1) where work has begun pursuant to approval as evidenced by the completion of the utility and
infrastructure installation designed to service the real property that is subject to the setback line and
included in the approved master plan, planned development, or planned unit development.

(2) However, repairs performed on a habitable structure built pursuant to this section are subject to the
guidelines for repairs as set forth in this section.

(3) Nothing in this section prohibits the construction of fishing piers or structures which enhance beach
access seaward of the baseline, if permitted by the department.

(D) Special permits:

(1) If an applicant requests a permit to build or rebuild a structure other than an erosion control structure
or device seaward of the baseline that is not allowed otherwise pursuant to Sections 48-39-250 through
48-39-360, the department may issue a special permit to the applicant authorizing the construction or



reconstruction if the structure is not constructed or reconstructed on a primary oceanfront sand dune or on
the active beach and, if the beach erodes to the extent the permitted structure becomes situated on the
active beach, the permittee agrees to remove the structure from the active beach if the department orders
the removal. However, the use of the property authorized under this provision, in the determination of the
department, must not be detrimental to the public health, safety, or welfare.

(2) The department’s Permitting Committee is the committee to consider applications for special permits.
(3) In granting a special permit, the committee may impose reasonable additional conditions and
safeguards as, in its judgment, will fulfill the purposes of Sections 48-39-250 through 48-39-360.

(4) A party aggrieved by the committee’s decision to grant or deny a special permit application may
appeal to the full Coastal Zone Management Appellate Panel pursuant to Section 48-39-150(D).

(E) The provisions of this section and Section 48-39-280 do not apply to an area in which the erosion of
the beaches located in its jurisdiction is attributed to a federally authorized navigation project as
documented by the findings of a Section 111 Study conducted under the authority of the federal Rivers
and Harbors Act of 1968, as amended by the federal Water Resources Development Act of 1986, and
approved by the United States Army Corps of Engineers. Nothing contained in this subsection makes this
area ineligible for beach renourishment funds. The baseline determined by the local governing body and
the department is the line of erosion control devices and structures and the department retains its
jurisdiction seaward of the baseline. In addition, upon completion of a department approved beach
renourishment project, including the completion of a sand transfer system if necessary for long-term
stabilization, an area under a Section 111 Study becomes subject to all the provisions of this chapter. For
the purposes of this section, a beach nourishment project stabilizing the beach exists if a successful
restoration project is completed consisting of at least one hundred fifty cubic yards a foot over a length of
five and one-half miles, with a project design capable of withstanding a one-in-ten-year storm, as
determined by department, and renourishment is conducted annually at a rate, agreed upon by the
department and local governing body, equivalent to that which would occur naturally if the navigation
project causing the erosion did not exist. If the two parties cannot agree, then the department must obtain
the opinion of an independent third party. Any habitable structure located in an area in which the erosion
of the beaches located in its jurisdiction is attributed to a federally authorized navigation project as
documented by the findings of a Section 111 Study, which was in existence on September 21, 1989, and
was over forty years old on that date and is designated by the local governing body as an historical
landmark may be rebuilt seaward of the baseline if it is rebuilt to the exact specifications, dimensions, and
exterior appearance of the structure as it existed on that date.

SECTION 48-39-300. Local governments given authority to exempt certain erosion control structures
from restrictions.

A local governing body, if it notifies the department before July 1, 1990, may exempt from the provisions
of Section 48-39-290, relating to reconstruction and removal of erosion control devices, the shorelines
fronting the Atlantic Ocean under its jurisdiction where coastal erosion has been shown to be attributed to
a federally authorized navigation project as documented by the findings of a Section 111 Study conducted
under the authority of the Rivers and Harbors Act of 1968, as amended by the Water Resources
Development Act of 1986 and approved by the United States Army Corps of Engineers. Erosion control
devices exempt under this section must not be constructed seaward of their existing location, increased in
dimension, or rebuilt out of materials different from that of the original structure.

SECTION 48-39-305. Judicial determination of ownership and whether construction prohibition applies
or requires compensation; burden of proof.

(A) A person having a recorded interest or interest by operation of law in or having registered claim to
land seaward of the baseline or setback line which is affected by the prohibition of construction or
reconstruction may petition the circuit court to determine whether the petitioner is the owner of the land



or has an interest in it. If he is adjudged the owner of the land or to have an interest in it, the court shall
determine whether the prohibition so restricts the use of the property as to deprive the owner of the
practical uses of it and is an unreasonable exercise of police power and constitutes a taking without
compensation. The burden of proof is on the petitioner as to ownership, and the burden of proof is on the
State to prove that the prohibition is not an unreasonable exercise of police power.

(B) The method provided in this section for the determination of the issue of whether the prohibition
constitutes a taking without compensation is the exclusive judicial determination of the issue, and it must
not be determined in another judicial proceeding. The court shall enter a judgment in accordance with the
issues. If the judgment is in favor of the petitioner, the order must require the State either to issue the
necessary permits for construction or reconstruction of a structure, order that the prohibition does not
apply to the property, or provide reasonable compensation for the loss of the use of the land or the
payment of costs and reasonable attorney’s fees, or both. Either party may appeal the court’s decision.

SECTION 48-39-310. Prohibition of destruction of any beach or dune vegetation seaward of setback
line.

The destruction of beach or dune vegetation seaward of the setback line is prohibited unless there is no
feasible alternative. When there is destruction of vegetation permitted seaward of the setback line,
mitigation, in the form of planting of new vegetation where possible, for the destruction is required as part
of the permit conditions.

SECTION 48-39-320. Comprehensive beach management plan.

(A) The department’s responsibilities include the creation of a longrange and comprehensive beach
management plan for the Atlantic Ocean shoreline in South Carolina. The plan must include all of the
following:

(1) development of the data base for the state’s coastal areas to provide essential information necessary to
make informed and scientifically based decisions concerning the maintenance or enhancement of the
beach/dune system;

(2) development of guidelines and their coordination with appropriate agencies and local governments for
the accomplishment of:

(a) beach/dune restoration and nourishment, including the projected impact on coastal erosion rates,
cost/benefit of the project, impact on flora and fauna, and funding alternatives;

(b) development of a beach access program to preserve the existing public access and enhance public
access to assure full enjoyment of the beach by all residents of this State;

(c) maintenance of a dry sand and ecologically stable beach;

(d) protection of all sand dunes seaward of the setback line;

(e) protection of endangered species, threatened species, and important habitats such as nesting grounds;

(f) regulation of vehicular traffic upon the beaches and the beach/dune system which includes the
prohibition of vehicles upon public beaches for nonessential uses;

(g) development of a mitigation policy for construction allowed seaward of the setback line, which must
include public access ways, nourishment, vegetation, and other appropriate means;

(3) formulation of recommendations for funding programs which may achieve the goals set forth in the
State Comprehensive Beach Management Plan;

(4) development of a program on public education and awareness of the importance of the beach/dune
system, the project to be coordinated with the South Carolina Educational Television Network and
Department of Parks, Recreation and Tourism;

(5) assistance to local governments in developing the local comprehensive beach management plans.

(B) The plan provided for in this section is to be used for planning purposes only and must not be used by
the department to exercise regulatory authority not otherwise granted in this chapter, unless the plan is
created and adopted pursuant to Chapter 23 of Title 1.



SECTION 48-39-330. Disclosure statement.

Thirty days after the initial adoption by the department of setback lines, a contract of sale or transfer of
real property located in whole or in part seaward of the setback line or the jurisdictional line must contain
a disclosure statement that the property is or may be affected by the setback line, baseline, and the
seaward corners of all habitable structures referenced to the South Carolina State Plane Coordinate
System (N.A.D.-1983) and include the local erosion rate most recently made available by the department
for that particular standard zone or inlet zone as applicable. Language reasonably calculated to call
attention to the existence of baselines, setback lines, jurisdiction lines, and the seaward corners of all
habitable structures and the erosion rate complies with this section.

The provisions of this section are regulatory in nature and do not affect the legality of an instrument
violating the provisions.

SECTION 48-39-340. Distribution of funding.

Funding for local governments to provide for beachfront management must be distributed in a fair and
equitable manner. Consideration must be given to the size of the locality, the need for beach management
in the area, the cost/benefits of expenditures in that area, and the best interest of the beach/dune system of
the State as established by priority by the department.

SECTION 48-39-345. Coastal Division of DHEC to administer funds reimbursed to nonfederal project
sponsors under local cooperative agreement with army corps of engineers for cost-shared beach
renourishment project.

Any funds reimbursed to nonfederal project sponsors under the terms of a Local Cooperative Agreement
(LCA) with the Army Corps of Engineers for a federally cost-shared beach renourishment project, where
the reimbursement is for credit to the nonfederal sponsor for federally approved effort and expenditures
toward the nonfederal project sponsor obligations detailed in the LCA and where the State has provided
funding to the nonfederal sponsor to meet the financial cost-sharing responsibilities under the LCA, must
be refunded by the nonfederal sponsor to the State with the State and the nonfederal sponsor sharing in
this reimbursement in the same ratio as each contributed to the total nonfederal match specified in the
LCA. The Coastal Division of the South Carolina Department of Health and Environmental Control shall
administer these funds and make these funds available to other beach renourishment projects.

SECTION 48-39-350. Local comprehensive beach management plan.

(A) The local governments must prepare by July 1, 1991, in coordination with the department, a local
comprehensive beach management plan which must be submitted for approval to the department. The
local comprehensive beach management plan, at a minimum, must contain all of the following:

(1) an inventory of beach profile data and historic erosion rate data provided by the department for each
standard erosion zone and inlet erosion zone under the local jurisdiction;

(2) an inventory of public beach access and attendant parking along with a plan for enhancing public
access and parking;

(3) an inventory of all structures located in the area seaward of the setback line;

(4) an inventory of turtle nesting and important habitats of the beach/dune system and a protection and
restoration plan if necessary;

(5) a conventional zoning and land use plan consistent with the purposes of this chapter for the area
seaward of the setback line;

(6) an analysis of beach erosion control alternatives, including renourishment for the beach under the
local government’s jurisdiction;



(7) a drainage plan for the area seaward of the setback zone;

(8) a post disaster plan including plans for cleanup, maintaining essential services, protecting public
health, emergency building ordinances, and the establishment of priorities, all of which must be consistent
with this chapter;

(9) a detailed strategy for achieving the goals of this chapter by the end of the forty-year retreat period.
Consideration must be given to relocating buildings, removal of erosion control structures, and relocation
of utilities;

(10) a detailed strategy for achieving the goals of preservation of existing public access and the
enhancement of public access to assure full enjoyment of the beach by all residents of this State. The plan
must be updated at least every five years in coordination with the department following its approval. The
local governments and the department must implement the plan by July 1, 1992.

(B) Notwithstanding the provisions of Section 48-39-340, if a local government fails to act in a timely
manner to establish and enforce a local coastal beach management plan, the department must impose and
implement the plan or the State Comprehensive Beach Management Plan for the local government. If a
local government fails to establish and enforce a local coastal beach management plan, the government
automatically loses its eligibility to receive available state-generated or shared revenues designated for
beach/dune system protection, preservation, restoration, or enhancement, except as directly applied by the
department in its administrative capacities.

SECTION 48-39-355. Documentation of authorized activity.

A permit is not required for an activity specifically authorized in this chapter. However, the department
may require documentation before the activity begins from a person wishing to undertake an authorized
construction or reconstruction activity. The documentation must provide that the construction or
reconstruction is in compliance with the terms of the exemptions or exceptions provided in Sections
48-39-280 through 48-39-360.

SECTION 48-39-360. Application of chapter.

The provisions of Sections 48-39-250 through 48-39-355 do not apply to an area which is at least one-half
mile inland from the mouth of an inlet.
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CHAPTER 20.
SOUTH CAROLINA MINING ACT
SECTION 48-20-10. Short title.
This chapter may be cited as the “South Carolina Mining Act”.
SECTION 48-20-20. Legislative purpose.

The purposes of this chapter are to provide that:

(1) the usefulness, productivity, and scenic values of all lands and waters involved in mining within the
State receive the greatest practical degree of protection and restoration;

(2) no mining may be carried on in the State unless plans for the mining include reasonable provisions for
protection of the surrounding environment and for reclamation of the area of land affected by mining.

SECTION 48-20-30. Department responsible for administration of chapter.

The South Carolina Department of Health and Environmental Control is responsible for administering the
provisions and requirements of this chapter. This includes the process and issuance of mining permits,
review and approval of reclamation plans, collection of reclamation performance bonds, conduct of
environmental appraisals, technical assistance to mine operators and the public, implementation of
research and demonstration projects, and inspections of all mining operations and reclamation as set forth
in this chapter. Proper execution of these responsibilities may necessitate that the department seek
comment from other relevant state agencies regarding matters within their respective areas of statutory
responsibility or primary interests. The department has ultimate authority, subject to the appeal
provisions of this chapter, over all mining, as defined in this chapter, and the provisions of this chapter
regulating and controlling such activity.

SECTION 48-20-40. Definitions.

As used in this chapter:

(1) “Mining” means:

(a) the breaking of the surface soil to facilitate or accomplish the extraction or removal of ores or mineral
solids for sale or processing or consumption in the regular operation of a business;

(b) removal of overburden lying above natural deposits of ore or mineral solids and removal of the
mineral deposits exposed, or by removal of ores or mineral solids from deposits lying exposed in their
natural state.

Removal of overburden and the mining of limited amounts of ores or mineral solids are not considered
mining when done only for the purpose of determining location, quantity, or quality of a natural deposit if
no ores or mineral solids removed during exploratory excavation or mining are sold, processed for sale, or
consumed in the regular operation of a business and if the affected land does not exceed two acres in area.
Mining does not include plants engaged in processing minerals except as the plants are an integral on-site
part of the removal of ores or mineral solids from natural deposits. Mining does not include excavation or
grading when conducted solely in aid of on-site farming or of on-site construction. Mining does not
include dredging operations where the operations are engaged in the harvesting of oysters, clams, or the
removal of shells from coastal bottoms.

(2) “Council” means the Mining Council created by Sections 48-21-10 and 48-21-20.

(3) “Department” means the South Carolina Department of Health and Environmental Control.
Whenever in this chapter the department is assigned duties, they may be performed by the director or by
subordinates as he designates.



(4) “Minerals” means soil, clay, coal, stone, gravel, sand, phosphate, rock, metallic ore, and any other
solid material or substance found in natural deposits on or in the earth.

(5) “Affected land” means:

(a) the area of land from which overburden or minerals have been removed or upon which overburden has
been deposited, or both, including an area on which a plant is located which is an integral part of the
process of the removal of ores or mineral solids from natural deposits; or

(b) stockpiles and settling ponds located on or adjacent to lands from which overburden or minerals have
been removed.

(6) “Neighboring” means in close proximity, in the immediate vicinity, or in actual contact.

(7) “Termination of mining” means cessation of mining operations or a segment of a mining operation
with intent not to resume, or cessation of mining operations or a segment of a mining operation as a result
of revocation of an operating permit. Whenever the department has reason to believe that a mining
operation or a segment of a mining operation has terminated, it shall give the operator written notice of its
intention to declare the operation or segment of the operation terminated, and he has an opportunity to
appear within thirty days and present evidence that the operation or segment is continuing. Where the
department finds that the evidence is satisfactory, it may not make such a declaration.

(8) “Operator” means a person engaged in mining operations, whether individually, jointly, or through
subsidiaries, agents, employees, or contractors.

(9) “Overburden” means the earth, rock, and other materials that lie above the natural deposit of minerals.
(10) “Refuse” means all waste soil, rock, mineral, scrap, tailings, slimes, and other material directly
connected with the mining, cleaning, and preparation of substances mined and includes all waste
materials deposited on or in the permit area from other sources.

(11) “Spoil bank” means a deposit of excavated overburden or refuse.

(12) “Peak” means overburden removed from its natural position and deposited elsewhere in the shape of
conical piles or projecting points.

(13) “Ridge” means overburden removed from its natural position and deposited elsewhere in the shape
of a long, narrow elevation.

(14) “Reclamation” means the reasonable rehabilitation of the affected land for useful purposes and the
protection of the natural resources of the surrounding area. Although both the need for and the
practicability of reclamation control the type and degree of reclamation in a specific instance, the basic
objective is to establish on a continuing basis the vegetative cover, soil stability, water conditions, and
safety conditions appropriate to the area. Closure activities are a part of reclamation.

(15) “Reclamation plan” means the operator’s written proposal as required and approved by the
department for reclamation of the affected land, which includes but is not limited to:

(a) proposed practices to protect adjacent surface resources;

(b) specifications for surface gradient restoration, including sketches delineating slope angle, to a surface
suitable for the proposed subsequent use of the land after reclamation is completed, and the proposed
method of accomplishment;

(c) manner and type of revegetation or other surface treatment of the affected areas;

(d) method of prevention or elimination of conditions that are hazardous to animal or fish life in or
adjacent to the area;

(e) method of compliance with state air and water pollution laws;

(f) proposed methods to limit significant adverse effects on adjacent surface water and groundwater
resources;

(g) proposed methods to limit significant adverse effects on significant cultural or historic sites;

(h) method of rehabilitation of settling ponds;

(i) method of control of contaminants and disposal of mining refuse;

(j) method of restoration or establishment of stream channels and stream banks to a condition minimizing
erosion, siltation, and other pollution;

(k) maps and other supporting documents reasonably required by the department; and



(1) a time schedule, including the anticipated years for completion of reclamation by segments, that meets
the requirements of Section 48-20-90.

(16) “Borrow pit” means an area from which soil or other unconsolidated materials are removed to be
used, without further processing, for highway construction and maintenance.

(17) “Land” includes submerged lands underlying a river, stream, lake, sound, or other body of water and
specifically includes, among others, estuarine and tidal lands.

(18) “Permitted land” means the affected land in addition to (a) lands identified for future mining to
become affected land; (b) an undisturbed or buffer area that is or may become adjacent to the affected
land.

(19) “Exploration” means the act of breaking the surface soil to determine the location, quantity, or
quality of a mineral deposit. Exploration includes, but is not limited to, drilling core and bore holes, trial
open pits, open cuts, trenching, and tunneling for the purpose of extracting mineral samples.

(20) “Explorer” means a person engaged in exploration activities, as defined in this section, whether
individually, jointly, or through subsidiaries, agents, employees, or contractors.

(21) “Operating permit” means a permit for mining activity that is issued to an operator by the
department.

(22) “Closure” means the act of rendering a mine facility or portion of a mine facility to an inoperative
state that prevents the gradual or sudden release of contaminants that are harmful to the environment.

SECTION 48-20-50. Certificates of exploration.

A certificate of exploration issued by the department is required for exploration activities in an affected
area of two acres or less and involving the development of open pits, trenches, open cuts, or tunneling. A
certificate of exploration is not required for exploration activity on an area already covered by an
operating permit or for (1) drilling core holes, (2) drilling bore holes, or (3) conducting geophysical and
geochemical sampling and analysis.

An explorer engaging in exploration regulated pursuant to this section shall make a written application to
the department for a certificate of exploration. The application must be on a form furnished by the
department and must state fully the information requested. The applicant may be required to furnish other
information as may be necessary to the department in order to enforce this chapter adequately. If the
explorer does not receive notification of denial of the certificate of exploration within fifteen calendar
days of the tendering of the application, the application is approved. If the certificate of exploration is
denied, the department shall state the reasons, and the explorer must be given an additional thirty calendar
days to either appeal the decision as set forth in Section 48-20-190 or modify its application for
reconsideration by the department.

The application must be accompanied by a reclamation plan on forms furnished by the department. The
department shall approve reclamation plans in accordance with Section 48-20-90.

Public notice and public hearing requirements of this chapter do not apply to an application for a
certificate of exploration or the processing or granting of the certificate. The department shall treat the
application for a certificate of exploration and the certificate, if any, and any material submitted with the
application, as confidential trade secrets and proprietary business information of the applicant. The
application and the certificate, if any, and any material submitted with the application is exempt from
disclosure under the Freedom of Information Act and is not part of the public record.

Upon approval of an application for a certificate of exploration, the department shall require a
performance bond or other security in an amount, and pursuant to requirements, set forth in Section
48-20-110.

An explorer engaging in exploration involving an affected area greater than two acres is required to obtain
an operating permit in accordance with the procedures set forth in Sections 48-20-60 and 48-20-70.

SECTION 48-20-55. General permits for limited mining.



(A) The department may develop and implement general permits for the regulation of mining limited to
excavations for topsoil or sand/clay fill material which do not require further processing. General permits
developed by the department must contain, at a minimum, standard plans and specifications for
environmental protection, storm water management, public health and safety protections, and reclamation
of affected lands in accordance with promulgated regulations.

(B) An applicant for a general permit where the total affected area is two acres or less may begin mining
when the department receives a complete application for a general permit. Before an operator may
conduct mining operations under a general permit for an affected area greater than two acres, he shall file
an application with the department to determine eligibility. The department may require an individual
operating permit pursuant to Sections 48-20-60 and 48-20-70 instead of issuing a general permit if
necessary to ensure environmental protection or public safety.

SECTION 48-20-60. Operating permits generally.

No operator may engage in mining without having first obtained from the department an operating permit
which covers the affected land and which has not been terminated, revoked, suspended for the period in
question, or otherwise invalidated.

An operating permit may be modified to include land neighboring the affected or permitted land in
accordance with procedures set forth in Section 48-20-80. A separate operating permit is required for
each mining operation that is not on land neighboring a mining operation for which the operator has a
valid permit.

No operating permit may be issued except in accordance with the procedures set forth in Section
48-20-70. No operating permit may be modified except in accordance with the procedures set forth in
Section 48-20-80 or 48-20-150.

An appeal from the department’s decision regarding an operating permit may be taken to the council, as
provided by Section 48-20-190.

No operating permit becomes effective until the operator has deposited with the department an acceptable
performance bond or other security pursuant to Section 40-20-110. If at any time the bond or other
security, or any part of it, lapses for a reason other than a release by the department, and the lapsed bond
or security is not replaced by the operator within thirty days after notice of the lapse, the operating permit
to which it pertains must be suspended until such time as the reason for the suspension is remedied and
written documentation of the remedy is provided to the department.

An operating permit must be granted and remain valid unless the operating permit terminates as set forth
in this chapter or until revoked by the department under the provisions of Section 48-20-160. If the
mining operation terminates and the reclamation required under the approved reclamation plan is
completed, the permit terminates. Termination of an operating permit does not relieve the operator of any
obligations which he has incurred under his approved reclamation plan or otherwise. Where the mining
operation itself has terminated, no operating permit is required in order to carry out reclamation measures
under the reclamation plan.

An operating permit may be suspended or revoked for cause pursuant to Section 48-20-160.

SECTION 48-20-70. Application for, and issuance of, operating permit.

An operator desiring to engage in mining shall make written application to the department for an
operating permit. The application must be on a form furnished by the department and must state fully the
called for information. The applicant may be required to furnish other information as may be necessary to
the department in order to enforce this chapter adequately.

The application must be accompanied by a reclamation plan which meets the requirements of Section
48-20-90. No operating permit may be issued until the plan has been approved by the department
pursuant to Section 48-20-90.



The application for an operating permit must be accompanied by a signed agreement, in a form specified
by the department, that if a bond forfeiture is ordered pursuant to Section 48-20-170, the department and
its representatives and its contractors may make whatever entries on the permitted land and take whatever
actions necessary to carry out reclamation which the operator has failed to complete.

The department shall publish notice of an application for an operating permit or a substantial modification
of an operating permit in a newspaper of general circulation in the area of the proposed mining activity
and, to the extent practicable, shall notify the public of the application. The department shall afford all
interested parties reasonable opportunity to submit data, views, or arguments orally or in writing
regarding the proposed mining activity. Opportunity for public hearing must be granted if requested by
ten persons or by a governmental subdivision or agency or by an association having not less than ten
members and if the request for a hearing is based on sufficient technical reasons. The request for a public
hearing must be made within fifteen calendar days from the latest date of public notice of an application.
The department shall consider fully all written and oral submissions respecting the mining activity before
final action by the department on the application for an operating permit.

The department shall grant or deny the operating permit requested as expeditiously as possible but in no
event later than sixty calendar days after the application form and any supplemental information required
has been filed with the department. Priority consideration must be given to applicants who submit
evidence that the mining proposed is for supplying materials for highway maintenance or highway
construction.

The department shall deny an operating permit upon finding that:

(1) a requirement of this chapter or a regulation promulgated under it is to be violated by the proposed
operation;

(2) the operation will have undue adverse effects on wildlife or freshwater, estuarine, or marine fisheries;
(3) the operation will violate standards of air quality, surface water quality, or groundwater quality which
have been promulgated by the South Carolina Department of Health and Environmental Control;

(4) the operation will constitute a substantial physical hazard to a neighboring dwelling house, school,
church, hospital, commercial or industrial building, public road, or other public property;

(5) the operation will have a significantly adverse effect on the purposes of a publicly-owned park,
publicly-owned forest, or publicly-owned recreation area;

(6) previous experience with similar operations indicates a substantial possibility that the operation will
result in substantial deposits of sediment in stream beds or lakes, landslides, or acid water pollution; or

(7) the operator has not corrected all violations which he may have committed under an operating permit
or certificate of exploration and which resulted in:

(a) revocation of his permit;

(b) forfeiture of part or all of his bond or other security;

(c) conviction of a misdemeanor under Section 48-20-230;

(d) any other court order issued under Section 48-20-230; or

(e) issuance of a notice of uncorrected violations.

In the absence of any such finding, an operating permit must be granted.

An operating permit issued must be conditioned expressly on compliance with all requirements of the
approved reclamation plan for the operation and with further reasonable and appropriate requirements and
safeguards of the department to assure that the operation complies fully with the requirements and
objectives of this chapter. The conditions may include a requirement of visual screening, vegetative or
otherwise, so as to screen the view of the operation from public highways, public parks, or residential
areas, if the department finds the screening to be feasible and desirable. Violation of the conditions must
be treated as a violation of this chapter and constitutes a basis for suspension or revocation of the
operating permit.

An operator wishing modification of the terms and conditions of an operating permit or of the approved
reclamation plan shall submit a request for modification in accordance with the provisions of Section
48-20-80.



If the department denies an application for an operating permit, it shall notify the operator in writing,
stating the reasons for its denial and modifications in the application which would make it acceptable.
The operator may modify his application or file an appeal, as provided in Section 48-20-190, but the
appeal may not be accepted more than thirty days after notice of disapproval has been mailed to him at
the address shown on his application.

Upon approval of an application, the department shall set the amount of the performance bond or other
security which is to be required pursuant to Section 48-20-110. The operator shall have sixty days
following the mailing of the notification in which to deposit the required bond or security with the
department. The operating permit may not be issued until receipt of this deposit.

In addition to the applicant, all individuals and organizations requesting in writing to be notified of final
action concerning an operating permit must be notified by the department. The time limits for taking
appeal may not be extended because of the timing of notices sent pursuant to this paragraph.

When one operator succeeds to the interest of another in an uncompleted mining operation, by virtue of a
sale, lease, assignment, or otherwise, the department may release the first operator from the duties
imposed upon him by this chapter with reference to the operation and transfer the operating permit to the
successor operator if both operators have complied with the requirements of this chapter and if the
successor operator assumes the duties of the first operator with reference to reclamation of the land and
posts a suitable bond or other security.

SECTION 48-20-80. Modifications of operating permit.

An operator engaged in mining under an operating permit may apply for modification of the permit. The
application must be in writing upon forms furnished by the department and must state fully the called-for
information. The applicant may be required to furnish other information as may be necessary to the
department to enforce this chapter adequately. It is not necessary to resubmit information which has not
changed since the time of a prior application if the applicant states in writing that the information has not
changed.

A modification under this section may affect the land area covered by the operating permit, the approved
reclamation plan coupled with the operating permit, or other terms and conditions of the permit. An
operating permit may be modified to include land neighboring the affected or permitted land but not other
lands. The reclamation plan may be modified if the department determines that the modified plan fully
meets the standards set forth in Section 48-20-90 and that the modifications are generally consistent with
the basis for issuance of the original operating permit. Other terms and conditions may be modified only
if the department determines that the permit as modified meets the requirements of Sections 48-20-60 and
48-20-70.

In lieu of a modification, an operator may apply for a new permit in the manner prescribed by Sections
48-20-60 and 48-20-70.

No modification of a permit becomes effective until required changes have been made in the performance
bond or other security posted under the provisions of Section 48-20-110 to assure the performance of
obligations assumed by the operator under the permit and reclamation plan.

SECTION 48-20-90. Reclamation plans.

An explorer shall submit with his application for a certificate of exploration or an operator shall submit
with his application for an operating permit a proposed reclamation plan. The reclamation plan for an
operating permit only must be furnished to the local soil and water conservation district in which the
mining operation is to be conducted. The plan must include as a minimum each of the elements specified
in the definition of “reclamation plan” in Section 48-20-40 and other information required by the
department. The reclamation plan must provide that reclamation activities, particularly those relating to
control of erosion, to the extent feasible, must be conducted simultaneously with mining operations and
be initiated at the earliest practicable time after completion or termination of mining on a segment of the



permitted land. The plan must provide that reclamation activities must be completed within two years
after completion or termination of mining on each segment of the area for which an operating permit is
requested unless a longer period specifically is permitted by the department.

The department may approve, approve subject to stated modifications, or reject the plan. The department
shall approve a reclamation plan as submitted or modified, only if it finds that it adequately provides for
those actions necessary to achieve the purposes and requirements of this chapter and that the plan meets
the following minimum standards:

(1) The final slopes in all excavations in soil, sand, gravel, and other unconsolidated materials are to be at
such an angle as to minimize the possibility of slides and be consistent with the future use of the land.

(2) Provisions for safety to persons and to adjoining property must be provided in all excavations in rock.
Safety provisions may be required for excavations in unconsolidated materials that are adjacent to
residential developments, schools, churches, hospitals, and commercial and industrial buildings.

(3) In open cast mining operations, all overburden and spoil must be left in a configuration which is in
accordance with accepted conservation practices and which is suitable for the proposed subsequent use of
the land.

(4) In no event may a provision of this section be construed to allow small pools of water that are, or are
likely to become, noxious, odious, or foul to collect or remain on the mined area. Suitable drainage
ditches or conduits must be constructed or installed to avoid those conditions. Lakes, ponds, and marsh
lands are to be considered adequately reclaimed lands when approved by the department.

(5) The type of vegetative cover and methods of its establishment must be specified and in every case
conform to accepted and recommended agronomic and reforestation restoration practices as established
by the South Carolina Agricultural Experiment Station of Clemson University and the South Carolina
Forestry Commission. Advice and technical assistance may be obtained through the state soil and water
conservation districts.

The department may approve a reclamation plan despite the fact that the plan does not provide for
reclamation treatment of every portion of the affected land if the department finds that because of special
conditions the treatment is not feasible for particular areas and that the plan takes all practical steps to
minimize the extent of the areas.

An operator shall have the right to substitute an area mined in the past for an area presently being mined
with the approval of the department.

SECTION 48-20-100. Authority to assess and collect fees.

The department may assess and collect fees to assist with the costs of administering the provisions of this
chapter.

All appropriate fees must be received by the department before processing and approving an application
as referenced in this chapter.

SECTION 48-20-110. Bonding or other security requirements.

Each applicant for a certificate of exploration, and each applicant for an operating permit, shall file with
the department, upon approval of the application, and maintain in force a bond in an amount set forth in
this section. All bonds must be in favor of the State of South Carolina, executed by a surety approved by
the Department of Insurance in the amount set forth in this section. The bond must be continuous in
nature and must remain in force until canceled by the surety. Cancellation by the surety is effectuated
only upon sixty days’ written notice to the department and to the operator.

The applicant may file a separate bond for each certificate of exploration or operating permit or may file a
blanket bond covering all exploration activities or mining operations within the State for which he holds
certificates or permits. The amount of each bond required for a certificate of exploration must be two
thousand, five hundred dollars. The amount of each bond for operating permits must be based upon the
area of affected land to be reclaimed under the approved reclamation plan to which it pertains, less any



area whose reclamation has been completed and released from coverage by the department pursuant to
Section 48-20-130. If the area totals less than ten acres, the bond must be ten thousand dollars. If it is ten
acres or more but less than fifteen acres, the bond must be fifteen thousand dollars. If it is fifteen or more
acres the bond must be twenty-five thousand dollars. If an area totals more than twenty-five acres, the
department may require a bond in excess of twenty-five thousand dollars if a greater bond is necessary to
insure reclamation as provided by this chapter.

All mining operations must have the reclamation bond amounts in effect by July 1, 1995, or before if the
mining permit is modified to increase the affected land.

The bond must be conditioned upon the faithful performance of the requirements set forth in this chapter
and of the regulations adopted pursuant to it. Liability under the bond must be maintained as long as
reclamation is not completed in compliance with the approved reclamation plan unless released only upon
written notification from the department. Notification must be given upon completion of compliance or
acceptance by the department of a substitute bond. In no event may the liability of the surety exceed the
amount of surety bond required by this section.

In lieu of the surety bond required by this section, the explorer or operator may file with the department a
cash deposit, registered securities acceptable to the department, an assignment of a savings account in a
South Carolina bank, or other securities acceptable to the department on an assignment form prescribed
by the department.

If the license to do business in South Carolina of a surety upon a bond filed pursuant to this chapter is
suspended or revoked, the operator, within sixty days after receiving notice, shall substitute for the surety
a good and sufficient corporate surety authorized to do business in this State or file with the department
one of the alternative forms of surety prescribed in this section. Upon failure of the operator to make the
substitution, the permit must be suspended until the substitute bond is posted and written documentation
is provided to the department.

SECTION 48-20-120. Annual report of operator; operating fee; late penalty.

Within thirty days following the end of the state fiscal year, and each year thereafter until reclamation is
completed and approved, the operator shall file a report of activities completed during the preceding year
for each permitted mining operation on a form prescribed by the department which at a minimum:

(1) identifies the mine, the operator, and the permit number;

(2) states acreage disturbed by mining in the last twelve-month period;

(3) states and describes the amount and type of reclamation by segments carried out in the last
twelve-month period;

(4) estimates acreage to be newly disturbed by mining in the next twelve-month period;

(5) states and describes the amount and type of reclamation by segments, expected to be carried out in the
next twelve-month period;

(6) provides maps as specifically requested by the department.

As part of the annual report, the department may assess and collect an annual operating fee for each mine.
The department may assess and collect a penalty following written notification to the operator by the
department for each annual report and annual operating fee not filed within thirty days following the end
of the state fiscal year. If the required operating fee and the annual report are not filed by December
thirty-first following the end of the state fiscal year, the department shall give written notice to the
operator and then initiate permit revocation proceedings in accordance with the provisions of Section
48-20-160.

SECTION 48-20-130. Inspections; notice of deficiencies.
Upon receipt of the operator’s annual report or report of completion of reclamation and at any other

reasonable time the department may elect, the department shall inspect the permit area to determine if the
operator has complied with the reclamation plan, the requirements of this chapter, regulations



promulgated by its authority, and the terms and conditions of his permit. Accredited representatives of
the department at all reasonable times may enter upon the land subject to the certificate of exploration or
operating permit for the purpose of making the inspection.

The operator shall proceed with reclamation as scheduled in the approved reclamation plan. Following its
inspection, the department shall give written notice to the operator of any deficiencies noted. The
operator shall commence action within thirty days to rectify these deficiencies and proceed diligently until
they have been corrected. The department may extend performance periods referred to in this section and
in Section 48-20-90 for delays clearly beyond the operator’s control but only in cases where the
department finds that the operator is making every reasonable effort to comply. In the absence of
corrective action by the operator to rectify deficiencies where previous written notice has been given, the
department may issue a notice of uncorrected deficiencies or violations.

Upon completion of reclamation of an area of affected land, the operator shall notify the department. The
department shall make an inspection of the area and, if it finds that reclamation has been properly
completed, it shall notify the operator in writing and release him from further obligations regarding the
affected land. At the same time, it shall release all of the appropriate portion of a performance bond or
other security which he has posted under Section 48-20-110.

If at any time the department finds that reclamation of the permit area is not proceeding in accordance
with the reclamation plan and that the operator has failed within thirty days, or any extension of that date
after receiving a notice of uncorrected deficiencies to commence corrective action, or if the department
finds that reclamation has not been completed properly in conformance with the reclamation plan within
two years, or longer if authorized by the department, after termination of mining on any segment of the
permit area, the operator shall show cause why it has not complied, and, upon just cause given, an
extension of time to comply must be granted. If just cause is not demonstrated, the department shall
initiate forfeiture proceedings against the bonds or other security filed by the operator under Section
48-20-170. The failure constitutes grounds for suspension or revocation of the operator’s permit as
provided in Section 48-20-160.

SECTION 48-20-140. Administrative fee for deficiencies.

The department may assess an administrative fee as part of the issuance of notices of uncorrected
deficiencies or violations. A fee of two hundred fifty dollars may be assessed for the first notice of
uncorrected deficiencies or violations with subsequent notices for the same deficiencies assessed at five
hundred dollars a notice. The operator may appeal the issuance of the notice of uncorrected deficiencies
and violations and administrative fees as provided in Section 48-20-190.

SECTION 48-20-150. Modification of reclamation plans.

If at any time it appears to the department that the activities under the reclamation plan and other terms
and conditions of the operating permit are failing to achieve the purposes and requirements of this
chapter, it shall give the operator written notice of that fact, of its intention to modify the reclamation plan
and other terms and conditions of the permit in a stated manner, and of the operator’s right to a hearing on
the proposed modification at a stated time and place. The date for the hearing may not be less than thirty
nor more than sixty days after the date of the notice unless the department and the operator mutually agree
on another date. Following the hearing, the department may modify the reclamation plan and other terms
and conditions of the permit in the manner stated in the notice or in such other manner it considers
appropriate in view of the evidence submitted at the hearing.

SECTION 48-20-160. Notice of violations; hearings; suspension or revocation of permit.

Whenever the department believes a violation of this chapter, a regulation promulgated under it, or the
terms and conditions of a permit, including the approved reclamation plan, has taken place, it shall serve



written notice of that fact upon the operator, specifying the facts constituting the apparent violation and
informing the operator of his right to a hearing at a stated time and place. The date for the hearing may
not be less than thirty nor more than sixty days after the date of the notice, unless the department and the
operator mutually agree on another date. The operator may appear at the hearing, either personally or
through counsel, and present evidence he desires in order to prove that no violation has taken place or
exists. If the operator or his representative does not appear at the hearing, or if the department following
the hearing finds that there has been a violation, the department may suspend the permit until the violation
is corrected or may revoke the permit where the violation appears to be wilful.

The effective date of a suspension or revocation is sixty days following the date of the decision. An
appeal to the council under Section 48-20-190 stays the effective date until the council’s decision. A
further appeal to the court of common pleas under Section 48-20-200 stays the effective date until the
date of the court judgment. If the department finds at the time of its initial decision that a delay in
correcting a violation may result in imminent peril to life or danger to property or to the environment, it
shall initiate promptly a proceeding for injunctive relief under Section 48-20-230. The pendency of an
appeal from a suspension or revocation of a permit has no effect upon the action.

An operator whose operating permit has been suspended or revoked must be denied a new permit or a
reinstatement of the suspended permit to engage in mining until he gives evidence satisfactory to the
department of his ability and intent to comply fully with the provisions of this chapter, regulations
promulgated under it, and the terms and conditions of his permit, including the approved reclamation
plan, and that he has corrected satisfactorily all deficiencies or previous violations.

A general permit, as provided for in Section 48-20-55, may be revoked or suspended if the operator is
cited for violations of this chapter, a regulation promulgated under it, or the terms and conditions of that
general permit. If this authority is suspended or revoked and mining is ordered to be stopped pursuant to
Section 48-20-220, the operator whose eligibility to mine under a general permit that has been suspended
or revoked must be denied further eligibility under that or other general permits or an individual operation
permit until satisfactory evidence is presented to the department that the operation intends to comply fully
with the provisions of this chapter, regulations promulgated under it, and the terms and conditions of his
permit, including satisfactorily correcting all deficiencies or previous violations.

SECTION 48-20-170. Bond or security forfeiture proceedings.

Whenever the department determines the necessity of a bond forfeiture under the provisions of Section
48-20-130, or whenever it revokes an operating permit under the provisions of Section 48-20-160, it shall
request the Attorney General to initiate forfeiture proceedings against the bond or other security filed by
the operator or explorer under Section 48-20-110, but no such request may be made for forfeiture of a
bond until the surety has been given written notice of the violation and a reasonable opportunity of at least
sixty days to take corrective action. The proceedings must be brought in the name of the State of South
Carolina. In the proceedings, the face amount of the bond or other security, less any amount released by
the department pursuant to Section 48-20-130, must be treated as liquidated damages and subject to
forfeiture. All funds collected as a result of the proceedings must be placed in a special fund and used by
the department to carry out, to the extent possible, and in a cost-effective manner, the reclamation
measures which the operator or explorer has failed to complete. Funds remaining after the reclamation
plan has been completed must be refunded to the surety. If the amount of the bond or other security filed
pursuant to this section proves to be insufficient to complete the required reclamation pursuant to the
approved reclamation plan, the operator or explorer is liable to the department for any excess above the
amount of the bond or other security which may be required to defray the cost of completing the required
reclamation.

SECTION 48-20-180. Manner of giving written notice.



Whenever written notice must be given by the department, it must be mailed by registered or certified
mail to the permanent address of the operator set forth in his most recent application for an operating
permit or for a modification of a permit. No other notice is required.

SECTION 48-20-190. Appeals of decisions or determinations of department.

An applicant for a certificate of exploration or operating permit or a person who is aggrieved and is
directly affected by the permit may appeal to the council from a decision or determination of the
department issuing, refusing, modifying, suspending, revoking, or terminating a certificate of exploration
or operating permit or reclamation plan, or imposing a term or condition on the certificate, permit, or
reclamation plan. An explorer or operator may appeal to the council from a decision or determination of
the department issuing a notice of deficiencies or violations and administrative fees or assessing civil
penalties. The person taking the appeal within thirty days after the department’s decision shall give
written notice to the council through its secretary that he desires to appeal and filing a copy of the notice
with the department at the same time. If more than one appeal regarding the same certificate, permit, or
reclamation plan is filed with the council within the thirty-day period following the decision by the
department, the council may consolidate the hearing and review of the appeals by the council. The
chairman of the council shall fix a reasonable time, not less than twenty nor more than forty days from the
receipt of the appeal, and place for a hearing, giving reasonable notice to the applicant, appellant, and to
the department. The council, or a committee of the council designated by the council’s rules of
procedure, or if agreed by appellant, the council, the operator, and the department, a hearing panel
consisting of one or more individuals shall conduct a full and complete hearing as to the matters in
controversy, and within thirty days shall give a written decision setting forth its findings of fact and its
conclusions. The council or its designated committee or the hearing panel may affirm, affirm with
modifications, or overrule the decision of the department and may direct the department to take action
required to effectuate its decision. A further appeal may be taken from the appellate decision to the court
of common pleas as provided in Section 48-20-200.

SECTION 48-20-200. Appeals of decision of council, its committee or hearing panel; appeal of
department’s refusal to release bond or security.

An appeal to the courts may be taken from any decision of the council, or its designated committee or the
hearing panel, in the manner provided by Chapter 7 of Title 18. An appeal also may lie against the
department’s refusal to release part or all of a bond or other security posed under Section 48-20-110 as
provided in Section 48-20-130. The appeal may be filed in the court of common pleas for Richland
County or for the county in which the mining operation is to be conducted.

SECTION 48-20-210. Department to promulgate regulations.

The department shall promulgate regulations to implement the provisions of this chapter as provided by
Article 1, Chapter 23 of Title 1. The regulations must set forth the duties of operators applying for
certificates of exploration and operating permits under this chapter and also those of the department
director, his subordinates, or designees.

SECTION 48-20-220. Cease and desist orders; restraining orders or injunctions; civil penalties.

Whenever an explorer engages in exploration without obtaining a certificate of exploration, or whenever
an operator engages in mining without obtaining a valid operating permit or conducts mining outside of
the permitted land or does not comply with the approved reclamation plan and schedule following
termination of mining, the department may issue an immediate cease and desist order. A cease and desist
order also may be issued against an operator who is engaged in mining before his receipt of written



notification from the department that he is eligible to mine under the authority of a general permit for
areas over two acres, or for not complying with the requirements of the general permit during mining. In
addition to the issuance of the order, the department may seek a restraining order or injunction pursuant to
Section 48-20-230.

Whenever an explorer engages in exploration without obtaining a certificate of exploration, or whenever
an operator conducts mining without a valid operating permit or conducts mining outside of the permitted
land or does not comply with the approved reclamation plan and schedule following termination of
mining, the explorer or operator may be subject to a civil penalty assessed by the department of not more
than one thousand dollars for each offense. Civil penalties may be levied against an operator who is
engaged in mining before his receipt of written notification from the department that he is eligible to mine
under the authority of a general permit or for not complying with the requirements of the general permit
during mining. Each day of continued violation after issuance of a cease and desist order may be
considered a further and separate offense. The severity of the violation, the need to deter future
violations, and the magnitude of potential or actual gains resulting from the violation must be considered
in determining the amount of the civil penalty. Orders and penalties issued pursuant to this section may
be appealed under Section 48-20-190.

SECTION 48-20-230. Criminal penalties; authority of department to institute other actions or
proceedings.

In addition to other penalties provided by this chapter, an operator who engages in mining in wilful
violation of the provisions of this chapter or of regulations promulgated under it or who wilfully
misrepresents a fact in an action taken pursuant to this chapter or wilfully gives false information in an
application or report required by this chapter is guilty of a misdemeanor and, upon conviction, must be
fined not less than one hundred dollars nor more than one thousand dollars for each offense. Each day of
continued violation after written notification is a separate offense.

In addition to other remedies, the department may institute an appropriate action or proceedings to
prevent, restrain, correct, or abate a violation of this chapter or a regulation promulgated under this
chapter.

SECTION 48-20-240. Disposition of fees and civil penalties.

All fees and civil penalties collected under the provisions of this chapter must be deposited in the general
fund through the State Treasurer.

SECTION 48-20-250. Affect of chapter on local zoning regulations or ordinances.

No provision of this chapter supersedes, affects, or prevents the enforcement of a zoning regulation or
ordinance within the jurisdiction of an incorporated municipality or county or by an agency or department
of this State, except when a provision of the regulation or ordinance is in direct conflict with this chapter.

SECTION 48-20-260. Chapter not to restrict or impair private right of action.

No provisions of this chapter may restrict or impair the right of a private or public person to bring a legal
or equitable action for damages or redress against nuisances or hazards.

SECTION 48-20-270. Chapter not to impose liability on State for damages.
Nothing contained in this chapter and no action or failure to act under this chapter may be construed to

impose liability on the State, department, district, or an agency, officer, or employee of the State for the
recovery of damages caused by the action or failure to act.



SECTION 48-20-280. Application of chapter to Department of Transportation; application to mining on
federal lands.

The provisions of this chapter do not apply to those activities of the Department of Transportation , nor of
a person acting under contract with the department, on highway rights-of-way or borrow pits maintained
solely in connection with the construction, repair, and maintenance of the public road systems of the
State. This exemption does not become effective until the department has adopted reclamation standards
applying to those activities and the standards have been approved by the council. At the discretion of the
department, the provisions of this chapter may apply to mining on federal lands.

SECTION 48-20-290. Authority of department to accept grants, to engage in research, and cooperate
with governmental entities.

The department, with the approval of the Governor, and in order to accomplish any of the purposes of the
department, may apply for, accept, and expend grants from the federal government and its agencies and
from a foundation, corporation, association, or individual may enter into contracts relating to the grants,
and may comply with the terms, conditions, and limitations of the grants or contracts. The department
may engage in appropriate research to further its ability to accomplish its purposes under this chapter and
may contract for the research to be done by others. The department may cooperate with the federal, state,
or a local government or agency of this or any other state in mutual programs to improve the enforcement
of this chapter or to accomplish its purposes more successfully.

SECTION 48-20-300. Lands to be included in reclamation plans.

All lands mined subsequent to July 1, 1974, must be included in a reclamation plan.

SECTION 48-20-310. Exceptions to civil penalty provisions.

The civil penalties imposed upon certain violations of this chapter, including failure to act, do not include

a violation which was caused by an act of God, war, strike, riot, or other catastrophe when negligence on
the part of the violator was not the proximate cause.



CHAPTER 89.
OFFICE OF THE GOVERNOR--MINING COUNCIL OF SOUTH CAROLINA
Statutory Authority: 1976 Code, Section 48-20-210

89-10. Definitions.

Terms which have been defined in the Act shall have the same definitions when utilized in these
Regulations. Additional definitions are as follows:

A. “Temporary overburden” means overburden which will be moved back into the mine or which will
otherwise be disposed of in reclaiming the mined areas.

B. “Permanent overburden” means overburden that will be moved directly from the source to its planned
final location.

C. “Best Management Practices” (erosion and sediment control) means a practice or combination of
practices that are determined by the Department to be an effective and practicable means of controlling
nonpoint pollutants, particularly a practice or combination of practices that are determined to be an
effective and practicable means of erosion and sediment control. Acceptable practices may include, but
not be limited to: check dams, diversions, filter berms, drop structures, dust suppressants, mulching,
riprap, sediment basins, sediment traps, engineered stream crossings, and vegetation.

D. “Topsoil” means the surface layer and/or its underlying materials that have properties capable of
producing desirable reclamation and vegetation.

89-20. Activities Requiring Permits.

No operator shall engage in mining without having first obtained from the Department an operating
permit which covers the affected land provided that no permit shall be required for those activities
specifically exempted by the Act. An operating permit shall be required if the affected land for an
exploratory excavation involving the development of open pits, trenches, open cuts or tunneling is to
exceed two acres. An operating permit will not be required to remove minerals stockpiled prior to July 1,
1974, or if the affected land for an exploratory excavation is to be less than two acres as long as no
minerals from such exploratory activity are sold, processed for sale, or consumed in the regular operation
of business. A Certificate of Exploration shall be required for exploratory excavations involving the
development of open pits, trenches, open cuts or tunneling, and which will affect an area two acres or
less. A Certificate of Exploration is not required for core drilling or sample drilling or conducting
geophysical and geochemical sampling and analysis.

89-30. Exemption from Operating Permit.

An operating permit shall not be required for excavation or grading conducted solely in aid of on-site
farming or on-site construction. This shall include grading, backfilling, plowing or excavating areas for
agriculture, aquaculture, silviculture or on-site construction. In the event the Department is uncertain as to
the specific use of material resulting from on-site farming or on-site construction, a letter of intent may be
required prior to granting an exemption from an operating permit. Exemptions granted by the Department
may include references to other required plans or permits including, but not limited to, local land use
permits, grading permits, erosion and sediment control plans or conservation plans.

89-40. Development of Administrative Forms.

The development of all administrative forms necessary to comply with the South Carolina Mining Act
and as referenced in these regulations shall be initiated by the Department. Development of all forms by
the Department shall include advice and input by interested parties and shall include a 30 day period of
review prior to adoption for official use. In the event the content of the forms is not satisfactory to the
interested parties, the forms shall be submitted to the South Carolina Mining Council for declaratory
ruling.



89-50. Application Requirements for a Certificate of Exploration.

A. Section 48-20-50 of the Act states that an explorer engaging in exploration activities regulated
pursuant to the Section shall make written application to the Department on forms furnished by the
Department. A completed application shall consist of:

(1) One copy of Form MR-200 entitled “Application for a Certificate of Exploration”.

(2) One copy of Form MR-300 entitled “Reclamation Plan for Exploration”.

B. The “Application for a Certificate of Exploration” and the “Reclamation Plan for Exploration” shall be
completed in typewritten or hand-printed form as part of the completed application.

89-60. Application Requirements for an Operating Permit.

A. Section 48-20-70 of the Act states that any operator desiring to engage in mining shall make written
application to the Department on the forms furnished by the Department. A completed application shall
consist of:

(1) One copy of the form entitled “Application for a Mining Permit”.

(2) Two copies of the form entitled “Reclamation Plan”.

(3) One copy of the form entitled “Land Entry Agreement-Owner” (MR-600) (if the mine operator owns
the land) or one copy of the form entitled “Land Entry Agreement-Lessor/Lessee” (MR-700) (if the mine
operator leases the land).

(4) One copy of a letter from an attorney attesting to the ownership of the property, ownership of mineral
rights and that the operator has acquired rights to mine the property.

B. Supplemental information may be required as part of the operator’s application or after the Department
reviews the operator’s application for permit. When supplemental information is required, the Department
shall state in writing to the applicant the information required and the reason or reasons for requesting
such supplemental information. All supplemental information shall be submitted in typewritten or hand
printed form to the Department.

89-70. Application for a Mining Permit.
Form MR-400 entitled “Application for a Mining Permit”, shall be completed in typewritten or hand
printed form as part of the completed application.

89-80. Reclamation Plan.

A. The basic objective of the reclamation plan shall be to establish, on a continuing basis, a vegetative
cover, soil stability, and water and safety conditions appropriate to the area.

B. Reclamation shall be conducted simultaneously with mining whenever feasible and in any event shall
be initiated at the earliest practicable time, but no later than within 180 days following termination of
mining on any segment of the mine and shall be completed within two years after completion or
termination of mining on any segment of the mine.

C. The reclamation plan, shall, to the extent applicable, include:

(1) The planned land use or uses to which the affected lands will be rehabilitated;

(2) The specifications for surface gradient restoration, including sketches delineating slope angle, to a
surface suitable for the proposed subsequent use of the land after reclamation is completed, and the
proposed method of accomplishment;

(3) The methods to prevent or eliminate conditions that will be hazardous to animal or fish life in or
adjacent to the affected land;

(4) The methods for rehabilitating settling ponds;

(5) The method for restoring or establishing stream channels and stream banks to a condition which will
minimize erosion and siltation;

(6) The method for the control of contaminants and disposal of the refuse including tailings;

(7) The measures to provide safety to persons and adjoining property in all excavations;



(8) The measures to prevent the collection and retention of small pools of water that are likely to become
noxious, odious, or foul;

(9) A plan for the permanent revegetation, reforestation or other surface treatment of the affected land
using accepted and recommended agronomic and reforestation practices of the South Carolina
Agricultural Experiment Station of Clemson University and the South Carolina Commission of Forestry
or the State Soil and Water Conservation Districts. The revegetation plan shall include but not be limited
to the following:

(a) Planned soil tests;

(b) Site preparation and fertilization;

(c) Seed or plant selection;

(d) Rate of seeding or amount of planting per acre;

(e) Maintenance.

(10) A plan for the maintenance of any revegetated or reforested area through the second growing season
or until such time as the reclaimed area shall be released from bond;

(11) A time schedule of reclamation activities, particularly those relating to Best Management Practices
for sediment and erosion control, which shall be keyed to the maps required by these regulations;

(12) Two copies of a map which shall be of the same scale, quality and legibility as the map submitted
with the mining permit application under these Regulations and which shall show, to the extent
applicable, the following:

(a) The outline of the proposed final limits of the excavation, during the number of years for which the
permit is requested;

(b) The approximate location of final cut or fill slopes not part of the general surface gradient of the area
to be reclaimed;

(c) The outline of the tailings disposal area;

(d) The outline of disposal areas for spoil and refuse (exclusive of tailings ponds);

(e) The approximate location of the mean shore line of any impoundment or water body which will
remain upon final reclamation;

(f) The approximate locations of access roads, haul roads, or ramps which will remain upon final
reclamation,;

(g) The approximate location of various vegetative treatments;

(h) The proposed locations of re-established streams or ditches to provide for drainage;

(1) The proposed locations of diversions, terraces, or other Best Management Practices to be used for
preventing or controlling erosion and off-site siltation;

(j) The proposed locations of the measures to provide safety to persons and adjoining property;

(k) A legend showing the name of the applicant, the name of the proposed mine, the north arrow, the
county, the scale, the date of preparation and the name and title of the person who prepared the map;

(I) The boundaries of the permitted area;

(m) The boundaries of the affected area for the anticipated life of the mine.

(n) The boundaries of the 100-year floodplain, where appropriate.

D. The Department shall be authorized to approve a reclamation plan despite the fact that such plan does
not provide for reclamation treatment of every portion of the affected land, where the Department finds
that because of special conditions such treatment would not be feasible for particular areas and that the
plan takes all practical steps to minimize the extent of such areas.

E. Form MR-500, entitled “Reclamation Plan”, shall be completed in typewritten or hand printed form as
part of the completed application.

89-90. Land Entry Agreement.
A. Form MR-600, entitled “Land Entry Agreement for Land Owned by Mine Operator”, shall be
completed in typewritten or hand printed form as part of the completed application; or



B. Form MR-700, entitled “Land Entry Agreement for Land Leased by Mine Operator”, shall be
completed in typewritten or hand printed form as part of the completed application. Lessor’s consent will
not be required for leases executed prior to July 18, 1980.

89-100. Advertising and Notice of an Applicant’s Intent to Mine or Substantial Modification of a Permit.

A. The applicant for a permit shall provide the most recent county tax map(s) and names and addresses of
the owners of real property, as they appear on the county tax maps, as contiguous to the proposed mine
permit area. The Department shall send a notification to contiguous landowners of the application by
regular mail.

B. Any notice of an applicant’s intent to mine or of a substantial modification of a permit which may be
required by law shall be advertised in a newspaper of general circulation in the area of the proposed mine.
The advertisement will appear once a week for two consecutive weeks. The Department shall be
responsible for the cost of advertising.

C. The advertisement must be at least two column inches long and state the name of the applicant, the
location of the proposed mine, the county, the city, town or community nearest to the proposed mine, the
primary mineral(s) to be mined, proposed land use(s) following reclamation and the last date of the public
comment period.

D. Advertising will be considered complete when the Department receives affidavit(s) of publication.

89-110. Public Hearings Upon Request Following Advertisement of Intent to Mine or Substantial
Modification of a Permit.

A. A public hearing will be held by the Department, following the last required date of advertisement of
any application for a permit or any substantial modification, when requested in writing by ten persons or
by a governmental subdivision or agency or by an association having not less than ten members. A
request for a public hearing must also be based on sufficient technical reasons. The Department shall send
a notice acknowledging receipt of a petition for a public hearing to the applicant and to the petitioners
within fifteen (15) calendar days following receipt of the petition.

B. Public hearings held pursuant to this Section shall be for the purpose of receiving data, views,
comments or arguments from all interested parties concerning any application for a permit to mine or
substantial modification of an existing permit. A public hearing is not an adjudicatory hearing pursuant to
the Administrative Procedures Act.

C. Requests for a public hearing are considered to have been made when received by the Department
within fifteen (15) calendar days from the date of last required advertisement.

D. When a public hearing has been scheduled by the Department, public notice of the hearing shall be
given at least thirty (30) calendar days prior to the date on which the public hearing will be held.

(1) The public notice shall contain all of the following information:

(a) The date of the notice;

(b) The Department’s name, address, and telephone number;

(c) A statement of the date, time, and location of the public hearing;

(d) A statement that the Department will hold a public hearing to receive written and oral comments on a
proposed application or modification; and

(e) A short statement describing the nature of the application or modification; and

(f) A statement indicating the final date for receipt of written comments.

(2) Public notice shall be accomplished by all of the following:

(a) Advertising the notice once a week for two consecutive weeks in a newspaper of general circulation in
the area of the proposed mine;

(b) Mailing a copy of the notice to the applicant for a mining permit;

(c) Mailing a copy of the notice to the person(s) petitioning the Department; and

(d) Mailing a copy of the notice to Soil and Water Conservation District commissioners in the County
where the mine is or is to be located.



E. Public hearings may be recorded and/or transcribed by the Department or by a certified Court Reporter
retained for the hearing.

89-120. Terms and Conditions of Permit.

A. The terms and conditions of the permit shall be as set forth in the approved Application for a Mining
Permit and the approved Reclamation Plan.

B. The Department may impose terms and conditions on the applicant’s or operator’s permit provided:

(1) There is a basis in law for the provision of such terms and conditions; and

(2) The Department shall have reviewed the mining and reclamation plans of applicant or operator; and

(3) Inspected the lands permitted or to be permitted; and

(4) Determined that applicant’s or operator’s plans are inadequate for public safety and to properly protect
and safeguard the land, water, air and environment of adjacent non-permitted lands; and

(5) The Department shall notify the applicant or operator in writing of the terms and conditions imposed
and the reasons for such additional terms and conditions.

C. Such imposed terms and conditions may include and cover, but are not limited to the following:

(1) Best Management Practices for Sediment and Erosion Control:

Appropriate Best Management Practices for sediment and erosion control shall be designed, constructed,
and maintained to prevent additional contribution of sediment to streams, lakes or ponds or land outside
the permit area. Where applicable, sediment and erosion control measures to prevent degradation of the
environment shall consist of the utilization of proper reclamation methods and sediment control practices
including, but not limited to:

(a) Grading the backfill material to reduce the rate and volume of runoff;

(b) Retaining sediment within the pit and disturbed area;

(c) Establishing temporary vegetation or mulch on areas that will remain subject to erosion for as long as
six months.

(2) Visual Screening Measures:

The Department may require visual screening, vegetative or otherwise, so as to screen the view of the
operation from public highways, public parks, or residential areas, where the Department finds such
screening to be feasible and desirable.

(3) Dewatering Measures:

(a) In areas of documented groundwater-related impacts from dewatering activities or potential significant
impact as determined by the Department, the Department may require the operator to install a
groundwater monitoring system to evaluate pre-mining groundwater conditions.

(b) In areas of documented groundwater related problems or potential significant impact as determined by
the Department, the operator may be required to keep accurate records of the time and rate of
groundwater pumping, groundwater elevations in the pit or groundwater elevations in observation wells
during mining.

(c) Information collected from a pre-mine groundwater monitoring system and during mining will be used
by the operator and Department to determine provisions which meet the requirements for the protection
and/or restoration of surface water or groundwater impacted by mine dewatering.

(4) Cultural and Historic Sites:

(a) In areas of significant cultural and historic sites, the Department may require a survey of cultural
and/or historic resources on the proposed mine site by a consultant or other qualified person retained by
the operator.

(b) Information obtained from the survey will be used by the operator and Department to determine
provisions which meet the requirements for the protection, relocation, or excavation of significant cultural
or historic sites as mining progresses.

(5) Operators Mining in Rivers and Streams:

(a) A minimum fifty-foot border of natural vegetation between the water’s edge and any plant site on the
permitted area shall be left undisturbed subject to the operator’s right to normal access to the stream.



When the materials extracted are not processed after removal and no plant is located on the property, the
operator shall take all necessary precautions to preserve the integrity of the stream bank.

(b) The S. C. Department of Highways and Public Transportation and/or the S. C. Public Service
Commission may be contacted in reference to setback requirements from bridges, railroad trestles and
other structures for in-stream mining activity.

(c) Where appropriate, Best Management Practices, such as sediment traps and sediment fences shall be
installed and maintained to minimize the amount of sediment and spoil returning to the stream.

(d) Where appropriate, the Department may require that all facilities such as dredges, pumps and floating
pipelines which are placed in any stream or other body of water navigable by boats and water recreational
vehicles be identified by flags, signs and lights.

(e) Sediments, spoil or screening shall not be placed so as to build up the water surface or near enough to
the water surface to interfere with normal flow of the stream or traffic by boat or recreational vehicles.

(6) Noise Monitoring and Control.

(a) On initial applications or permits having substantial modifications where the Department determines
that a mining operation may significantly increase noise levels on neighboring property, the operator may
be required to conduct monitoring to determine background noise levels.

(b) Information collected from the noise monitoring will be used by the operator and Department to
determine provisions to minimize noise levels to neighboring landowners.

D. The applicant may voluntarily agree to place terms and conditions on the permit. Such voluntary terms
and conditions become binding and fully enforceable. Such voluntary terms and conditions do not (1)
become binding on any other permit, (2) establish any precedent, (3) establish any standard procedure or
standard practices or (4) have any application outside the permit.

89-130. Operating Permit Survey Control Points.

A. The operator shall be required to clearly mark the boundary of the permitted area prior to initiating
mining. Boundary markers shall be maintained throughout the life of the mine. The operator shall also
install and maintain two (2) permanent survey monuments or control points within the permitted area at
least 100 feet apart.

B. As determined to be necessary, the Department may require the operator to place control markers at
the boundary of the area to be affected under the operating permit.

89-140. Minimum Standards for Environmental Protection and Land Reclamation.

A. In all excavation of rock, provisions for safety to persons and to adjoining property must be provided
including, but not limited to the following requirements:

(1) Fencing may be required at any excavation in rock which exceeds twenty feet in depth. Fencing along
“natural barriers” such as swamps, rivers, and salt marsh may not be required. Fencing along sides of
quarries on natural slopes or where no highwall is present may be required to discourage access to the
base of highwalls present in other parts of the quarry. Cultural or other barriers including, but not limited
to, rock barricades, elevated roadways, railroads and building facades may be accepted by the
Department.

(2) The type of fence required by the Department depends primarily on the location of the excavation.
The types of fences which may be required by the Department are woven wire, barbed wire, chain link, or
combination of the three. Woven and barbed wire fences are generally suitable for rural areas with no
adjacent development. Chain link fences are suitable generally for urbanized or heavily developed areas.
If the area adjacent to an excavation becomes urbanized after a fence suitable for a more remote location
has been installed and accepted, upgrading of the fence may be required.

(3) Woven wire fence fabric shall be at least thirty-nine inches in width. Woven wire fences shall be
topped with two strands of two-point, twelve and one-half gauge or heavier barbed wire having barbs not
over five inches apart. Thirty-nine inch woven wire shall have nine lines with six inch spacing on stay
wires. Barbed wire fences shall have at least five equally spaced strands of four-point barbed wire, twelve
and one-half gauge or heavier with barbs not more than five inches apart. The top strand must be



forty-five inches above the ground. Chain link fence fabric shall be not less than sixty inches in width.
Forty-eight inch chain link fences may be substituted for woven wire or barbed wire fences. Chain link
fences must be eleven and one-half gauge and have a tension wire or rails at the top and bottom. Higher
chain link fences or chain link fences topped with three or four strands of four-point, twelve and one-half
gauge or heavier barbed wire, with barbs not over five inches apart, may be required in certain cases. The
bottom strand of the fence shall not come in contact with the ground and there must be no excessive
openings between the ground and the bottom of the fence. Opening under fences, caused by crossing
ditches or small ground depressions where it is not practical for the fencing to follow closely the contour
of the ground, must be fenced or otherwise closed.

B. All overburden and spoil shall be placed so as not to result in deposits of sediment in streams, lakes, or
on adjacent property. Also, it shall not be placed in such a way as to interfere with proper drainage. If the
Department finds environmental degradation or degradation of the scenic values in the non-permitted area
resulting from sedimentation or water pollution, then the Department may require corrective measures
including, but not limited to:

(1) Runoff from the temporary overburden piles will be diverted into the mining operation, pits, sediment
basins or otherwise prevented from leaving the site until adequate settlement or filtration has been
accomplished.

(2) Temporary overburden piles shall not be placed in or infringe on natural drainageways or floodways,
unless proper designs are utilized.

(3) Temporary overburden piles in public view shall be vegetated as rapidly as the placement operations
permit.

(4) Each segment of permanent overburden shall be shaped and vegetated (where appropriate) as rapidly
as placement progresses.

(5) The shape of the permanent overburden material will blend in with the natural landscape and in
accordance with the Reclamation Plan.

(6) Temporary or permanent Best Management Practices for erosion control shall be used as needed to
prevent sediment from leaving the site.

(7) Permanent overburden piles shall be placed in a manner consistent with land use and in a manner
which will not interfere with natural drainage, drainageways, or floodways.

C. Topsoil, sufficient to satisfy reclamation requirements, shall be removed and stored in such a manner
as to remain available for reclamation and shall not be carried away or covered up with other materials.
Topsoil which has been saved for future reclamation shall not be removed from the affected area unless
authorized by the Department.

D. During the mining operation and reclamation work, care must be taken to prevent any excessive
drainage or accumulation or release of excess water that may damage the adjoining property of other
OWners.

89-150. Surface Blasting Requirements.

A. Pre-Blast Survey

(1) Prior to initial blasting activities or significant modification of a permit which expects to use blasting,
the operator shall be responsible for a pre-blast survey of inhabited structures (commercial buildings,
homes, churches, barns) that are within one-half mile of any blasting to be conducted by the operator. The
survey may exclude structures that the operator owns or has a waiver of damage.

(2) The operator shall submit to the Department the names and addresses of the owners of inhabited
structures within the one-half mile. The Department will notify, in writing, the appropriate structure
owner informing them of their right to have their structures inspected at no cost to the structure owner.
Based on the response from the owner, the Department will notify the operator as to which structures are
to be inspected.

(3) The survey shall be conducted by a consultant or other qualified person retained by the operator and
approved by the Department. The consultant or other qualified person shall inspect each designated
structure to determine the base line condition of that structure before blasting is initiated.



(4) The owner shall have the right to be present during the survey of his structure. A written report of the
inspection shall be submitted to the Department, owner of the structure and to the operator.

B. The operator shall keep accurate records of the use of explosives including, but not limited to, spacing,
depth, and pattern of holes, pounds of explosive per delay, total pounds of explosive used per event, and
the date and time of the blasts. These records shall be retained for at least three years.

C. When the Department finds it necessary to monitor a blast in an investigation of a written complaint,
the operator upon written request from the Department shall give the Department forty-eight hours notice
before blasting, such request to become effective forty-eight hours after receipt of the written request.

D. Access into the blasting area shall be controlled by the operator to protect the public and livestock
from physical effects of flyrock.

E. In all blasting operations the maximum peak particle velocity measured in any three mutually
perpendicular directions shall not exceed one inch per second at the immediate location of any dwelling,
public building, school, church, or commercial or institutional building. The maximum peak particle
velocity requirement does not apply to structures within the permitted area, or any area that is owned or
leased by the operator. Leased as used above shall include structures on which the operator has acquired
waiver to damage rights.

F. An equation for determining the maximum weight of explosives that can be detonated within any
8-millisecond period is contained in the following paragraph. If the blasting is conducted in accordance
with this equation, the maximum peak particle velocity shall be deemed to be within the 1-inch per
second limit.

G. The maximum weight of explosives to be detonated within any 8-millisecond period may be

determined by the formula W = (D/60)2 where W = the maximum weight of the explosive, in pounds, and
D = the distance, in feet, from the blast to the nearest dwelling, school, church, or commercial or
institutional building.

H. On applications for new areas dated subsequent to the date of these regulations, the operator shall
maintain a minimum distance of two hundred fifty (250) feet from contiguous property boundaries when
conducting blasting.

I. To provide for adequate public safety, the operator shall be required to maintain a minimum distance
between the nearest point of blasting and any structures not owned by the operator as of the completed
application date or where there is no waiver of damage. The minimum distance shall be established by the
Department after considering the method of mining, site conditions, proposed directions of blasting, type
and use of neighboring structures, previous blasting record, and/or other factors as deemed appropriate by
the Department.

J. The operator shall notify the Department within twenty-four (24) hours following the observation or
discovery of flyrock outside of the permitted area that resulted from blasting operations at a mine. Based
on the flyrock incident, the Department may require the operator to submit a written report outlining the
cause of the excessive flyrock and a plan to adequately control flyrock. Any report and plan submitted by
the operator must be reviewed by the Department prior to conducting additional blasting.

89-160. Requirements for Substitution of Land to be Reclaimed.

An operator shall have the right to substitute and reclaim an area mined in the past for an area presently
being mined, the substitution being subject to approval by the Department. Such substitutions may be
made on an acre-for-acre basis if the estimated cost of reclamation is comparable. Other ratios may be
agreed upon depending on the relative ease of reclamation or upon the value or desirability of reclaiming
such substituted land.

89-170. Departmental Procedure for Granting a Permit.

A. When the Department receives the Application for a Mining Permit, it shall advertise the applicant’s
intent to mine.

B. The Department may refer copies of the Application for a Mining Permit to the State Water Resources
Commission, Department of Health and Environmental Control, Wildlife and Marine Resources



Department, Coastal Council, Department of Archives and History, Institute of Archeology and
Anthropology, Department of Highways and Public Transportation, appropriate County Council or
County Administrator’s office, appropriate town or municipal government office or other state or local
agencies for review and comment. The Department may request the assistance of other state agencies or
local agencies in evaluating the application and the reclamation plan or in developing the terms and
conditions.

C. Within sixty days from the time the completed application for a permit is filed, the Department shall
approve, approve with stated modifications, or disapprove the application.

D. Upon approval of the application, the Department shall:

(1) Set the amount of bond required;

(2) Notify the applicant in writing of:

(a) The date of approval;

(b) The amount of bond required;

(c) The date by which bond must be posted, and;

(d) The terms and conditions of the permit.

(3) Send a copy of the approved Reclamation Plan to the local Soil and Water Conservation District.

E. The operator shall have sixty days following the mailing of such notification in which to post the
required bond.

F. When the Department receives and approves the required performance bond, it shall issue the permit.

89-180. The Reclamation Bond.

A. In the event a surety bond will be given to secure the obligation for reclamation, Form MR-800 will be
completed.

B. In the event cash or registered securities or a savings account assignment will be given to secure the
obligation for reclamation, Form MR-900 will be completed.

C. In the event, cash, registered securities, or a savings account assignment will be given to secure the
obligation for reclamation, Form MR-1000 must also be completed. All registered securities must be
assigned and registered to the State of South Carolina. Savings accounts must be issued jointly in the
name of the operator and State of South Carolina.

D. In the event an irrevocable letter of credit will be given to secure the obligation for reclamation, Form
MR-1050 will be completed.

E. The following items will be verified by the Department to determine the acceptability of a letter of
credit:

(1) The letter of credit must be issued by a financial institution which is federally insured and must be
issued or confirmed through a South Carolina institution with a minimum asset value of fifty million
($50,000,000) dollars.

(2) The document must be immediately payable on demand by and to the State of South Carolina in the
full amount of the required bond.

(3) The letter of credit must be accompanied by power of attorney granting the Department full power to
assign, appropriate, apply or transfer the deposit or any portion thereof, for the satisfaction of any
damages, assessments, late payment charges, penalties, or deficiencies arising out of any default in the
performance of the terms covered by the bond.

(4) The letter of credit must contain a clause providing that, in the absence of notice from the financial
institution to the Department at least 90 days prior to the stated or any extended expiration date not to
renew the credit represented by the letter of credit, the letter of credit will be automatically renewed in
full force and effect for an additional one year period.

(5) The letter of credit must authorize the Department to exercise the right to collect the full amount of
credit from the financial institution in the event of either (1) a default occurring prior to the expiration
date (including any extended date) or (2) failure of the operator to furnish an acceptable substitute bond at
least 30 days prior to the expiration of the letter of credit if the financial institution gives proper 90 day
notice of intent not to renew the letter of credit.



89-190. Requirements and Procedures for Handling Surety Bonds or Other Securities.

A. The Department will deposit registered securities, certificates of deposit, passbooks for the assignment
of a savings account with the State Treasurer’s Office.

B. Interest, rents or dividends payable on such securities or accounts shall accrue to the interest of, shall
be paid to, or shall be withdrawn or collected by the operator.

C. Prior to posting registered securities as a reclamation bond, and at least annually thereafter, the
Department shall require the operator to have a Securities Analyst conduct an evaluation of the financial
performance of the underlying entity.

D. The Department will place cash deposits in an escrow account, non-interest bearing to the operator,
with the State Treasurer.

89-200. Amount of Bond or Other Security.

A. A bond or other security must be provided to cover the land to be affected by mining for a three-year
period of operation plus all affected areas including sediment or tailings ponds, stock or waste piles,
entrance roads and processing plants. An operator, upon prior approval by the Department, may reduce
the required bond amount by reclaiming abandoned mined land.

B. For mining operations with affected lands greater than twenty-five (25) acres, the Department may
require the operator to prepare a written estimate of the cost of reclamation activities. Cost estimates
prepared by the operator may be used by the Department in establishing reclamation bond amounts. The
cost estimate shall reflect the customary and prevailing rate for performing and completing all
reclamation requirements.

C. In the event a mining operation with an affected area greater than twenty-five (25) acres exceeds the
bonded acreage by more than ten (10) percent, the Department shall be notified in writing. Following
notification, the Department shall evaluate the bonded acreage and determine the bond amount for the
total affected area.

D. In the event it is found at any time that the amount of disturbed land for which a bond or other surety
has been posted is more than the bonded area, the Department may require the operator to file additional
bond or surety sufficient to cover the amount of land disturbed by such operation.

89-210. Annual Reclamation Report.
Form MR-1100, entitled “Annual Reclamation Report”, shall be completed in typewritten or hand printed
form as required by the Act.

89-220. Application for Modifying a Mining Permit and/or Reclamation Plan.

When an operator requests modification of a mining permit and/or reclamation plan, Form MR-1300,
entitled “Application for Modifying a Mining Permit and/or Reclamation Plan”, shall be completed in
typewritten or hand printed form and submitted to the Department.

89-230. Transfer of Operating Permit.

A. In accordance with Section 48-20-70 of the Act, an operating permit may be transferred when one
succeeds to the interest of another. An operating permit may be transferred to the successor operator when
the following documents have been completed and submitted to the Department for review:

(1) One copy of Form MR-1400 entitled “Transfer Agreement”.

(2) One copy of Form MR-500 entitled “Reclamation Plan”.

(3) One copy of Form MR-600 entitled “Land Entry Agreement-Owner” (if the mine operator owns the
land) or one copy of Form MR-700 entitled “Land Entry Agreement -Lessor/Lessee (if the mine operator
leases the land).

B. Following review of the completed documents to transfer an operating permit and receipt of the
required reclamation bond, the Department shall issue an operating permit to the successor operator.



89-240. Inspections by the Department.

The Department, by and through its accredited representatives, may conduct inspections and
investigations of the permitted area at any reasonable time for the purposes of determining whether the
operator has complied with the reclamation plan, the requirements of the Mining Act, any rules and
regulations promulgated thereunder, and the terms and conditions of the Certificate of Exploration or
operating permit. Prior to or at the time of such inspection or investigation, the Department’s accredited
representative shall notify the explorer or operator by any appropriate method that an inspection is to be
conducted. The accredited representative shall comply with the regulations of the Mine Safety and Health
Administration when conducting inspections pursuant to this regulation.

89-250. Criteria for Determining Amount of Civil Penalty.

In determining the amount of civil penalty assessment, pursuant to Section 48-20-220 of the S. C. Mining
Act, the Department shall consider the following criteria insofar as they are appropriate to the violation:

(A) Nature of violation;

(B) Degree and extent of the harm, including off-site damage;

(C) Duration of the violation;

(D) Cause of the violation;

(E) Cost of compliance and rectifying any harm or damage;

(F) Violator’s previous record of compliance with the Mining Act, or any rules promulgated thereunder,
or any mining permit issued to the violator;

(G) Documented staff investigative costs consisting of salary plus expenses, exclusive of overhead;

(H) Effectiveness of any action taken by the operator;

(I) Magnitude of potential or actual gains by the operator resulting from the violation;

(J) Demonstration of good faith by operator.

89-260. Grounds for Canceling an Application for a Permit.

If the required performance bond is not filed with the Department within sixty days following the mailing
of notification of approval of the applicant’s application for a permit, the Department will cancel the
Application for a Mining Permit including the reclamation plan, unless such delay beyond sixty days can
be clearly shown to have been beyond the applicant’s control.

89-270. Termination of Mining Operation.

A. The Department may declare a mining operation or a segment of a mining operation terminated when
no mineral has been excavated or extracted or overburden removed or regraded for a period of
twenty-four (24) consecutive months.

B. At the request of the operator and with the approval of the Department, an operation where no mineral
or overburden has been removed for twenty-four (24) consecutive months will not be terminated if
mining has not begun or if:

(1) Best Management Practices for sediment and erosion control are installed to the extent feasible on
disturbed areas.

(2) Drainage control structures such as culverts and ditches are properly installed and maintained.

(3) Vegetation is established and maintained as determined to be feasible.

89-280. Hearings and Hearing Procedure for Suspension or Revocation of Mining Permits by the
Department.

All hearings before the Department involving the suspension or revocation of mining permits shall be
conducted in accordance with Section 48-20-160 of the 1976 South Carolina Code of Laws and Act 176
of 1977 as amended; and, any decision of the Department shall be in writing and shall comply with the
provisions of Act 176 of 1977 as amended.



89-290. Hearing Procedure for Appeals of a Decision of the Department to the South Carolina Mining
Council.

A. Any applicant for a mining permit or any person who is aggrieved and is directly affected by the
permit may appeal to the Mining Council from any decision or determination of the Department issuing,
refusing, modifying, suspending, revoking, or terminating an operating permit or reclamation plan, or
imposing any term or condition on such permit or reclamation plan.

B. The person taking the appeal shall within thirty days after notification of the Department’s decision,
give written notice to the Mining Council through its secretary that he desires to take an appeal, at the
same time filing a copy of the notice with the Department. The said notice shall contain a statement
describing the specific matters appealed.

C. If more than one appeal is filed with the Mining Council within the thirty day period following the
decision by the Department, then the Council may consolidate the hearing and review of the appeals by
the Mining Council.

D. At its annual meeting, the Mining Council shall establish a standing Appeals Committee to hear
appeals pursuant to this Section. This Committee shall consist of the Chairman of the Mining Council and
two members elected by a majority of the Council, one member being a mining industry representative
and the other not being a mining industry representative as designated in the organizational composition
of the Mining Council. An alternate shall be elected for each of the above Committee members following
the same procedure. In the event that the Chairman is unable to serve on the Committee, the
Vice-Chairman shall assume the chairmanship for the period of time necessary to address the pending
appeal. Nothing herein shall preclude the election of an appeals committee member or alternate to fill a
vacancy during the year at any called meeting of the Mining Council.

E. If the person taking the appeal requests a hearing before the hearing panel, the Chairman of the Council
may accept recommendations for member(s) of the hearing panel. The hearing panel may consist of one
or more individuals. The Chairman of the Council shall be responsible for appointing the hearing panel
which must be agreed to by the appellant(s), the Council, the operator and the Department.

F. Hearings shall be conducted and a final decision issued by the Appeals Committee or the Hearing
Panel unless the appellant specifically requests a hearing before the full Mining Council in his written
notice of appeal. In this event, the full Mining Council may hear the appeal or may, by a majority vote,
assign the appeal to be heard by the Appeals Committee. At any hearing conducted by the Council, a
majority of the members shall constitute a quorum; at any hearing conducted by the Appeals Committee
all three members shall be required for a quorum.

G. When a hearing has been scheduled by the Mining Council, notice of the hearing shall be given to all
concerned parties at least twenty (20) calendar days prior to the date on which the hearing will be held.

(1) The notice of a hearing shall be sent by the Chairman of the Council.

(2) This notice shall contain all of the following information:

(a) The date of the notice;

(b) The Council’s name, address and telephone number;

(c) A statement of the date, time, and location of the hearing;

(d) A statement of the legal authority and jurisdiction under which the hearing is to be held;

(e) A reference to the particular sections of the statutes and rules involved; and

() A short statement describing the specific matters appealed.

H. All hearings shall be conducted in accordance with the Administrative Procedures Act 176 of 1977 as
amended, except as may be herein provided.

I. The final order shall be issued by the Chairman of the Council, and the decision of the Appeals
Committee, Hearing Panel or Council shall represent the view of the majority of the Appeals Committee,
Hearing Panel or Council members voting at the hearing.

J. The final order shall be written within thirty (30) days following the hearing and shall comply with the
provisions of the Administrative Procedures Act 176 of 1977 as amended.

89-300. Declaratory Ruling.



A. Any person may petition the Council for a declaratory ruling as to the applicability of any statutory
provision or the content of administrative forms or of any rule or order of the South Carolina Mining
Council.

B. Such a petition shall be in written form and addressed to the Chairman of the Council.

C. A decision on the petition shall be issued in written form within sixty days of receipt of the petition,
provided that this period may be extended with the written approval of the petitioner.

89-310. Petition for Promulgation, Amendment, or Repeal of Regulations.

A. Any interested person may petition the South Carolina Mining Council requesting the promulgation,
amendment, or repeal of any regulation.

B. This petition shall be in written form and addressed to the Chairman of the Council.

C. Within thirty days of receipt of the petition, the Council shall either deny the petition or initiate
regulation-making proceedings.

D. In any case where the Council denies the petition, it shall do so in written form and it shall state the
reasons for its denial.

E. A hearing may be initiated by any aggrieved person seeking to contest the authority of the South
Carolina Mining Council to promulgate a regulation provided that a written request for such a hearing is
submitted to the South Carolina Mining Council prior to final promulgation of the regulation.

89-320. Notices.

Whenever written notice is required to be given by the Department, such notice shall be mailed by
registered or certified mail to the permanent address of the applicant or operator as set forth in his most
recent application for an operating permit or for a modification or latest Annual Reclamation Report. No
other notice shall be required.

89-330. Criteria for Approval of Reclamation Plan and Completed Land Reclamation.

A. Minimum standards for final slopes in all excavations in soil, sand, gravel, or other unconsolidated
materials.

The final slopes in all excavations in soil, sand, gravel and other unconsolidated materials shall be at such
an angle as to minimize the possibility of slides and be consistent with the future use of the land and shall
not be steeper than 3H:1V, unless approved by the Department.

B. Minimum safety standards for excavations.

(1) Provisions for safety to persons and to adjoining property must be provided in all excavations. If
deemed necessary by the Department, other appropriate provisions may be required, including but not
limited to, fences, guardrails, sloping, warning signs and other protective measures.

(2) Safety to adjoining property shall be provided by adequate setback, slope angles, or other provisions
as deemed necessary by the Department. If necessary to provide safety, mine operators may be required to
leave a minimum undisturbed buffer zone between the mine excavation and contiguous property line or
highway right-of-way, unless other safety provisions are approved by the Department.

C. Minimum standards for the configuration of overburden and spoil banks.

In open cast mining operations, all overburden and spoil shall be left in a configuration which is in
accordance with accepted conservation practices and which is suitable for the proposed subsequent use of
the land. Side slopes of spoil banks, peaks, ridges, and refuse shall not be steeper than 3H:1V, unless
approved by the Department.

D. Minimum standards for pools of water, streams, lakes, ponds and marshlands.

(1) In no event shall any provision of the Act be construed to allow small pools of water that are, or are
likely to become noxious, odious, or foul to collect or remain on the mined land. Lakes, ponds, wetlands
or marshlands shall be considered adequately reclaimed lands when approved by the Department.

(2) Suitable drainage ditches, conduits, or surface gradient shall be constructed to avoid collection of
noxious, odious, or foul pools of water.

(3) Those portions of the reclamation plan involving lakes and ponds shall be approved if:



(a) A supply of water sufficient to maintain the approximate design pool elevation in accordance with the
reclamation plan is available. In all cases, a sufficient water supply shall be available to maintain a
minimum water depth of four (4) feet on at least fifty (50) percent of the surface area of the lake or pond
unless the lake or pond is to be used for aquaculture;

(b) Side slopes no steeper than 3H:1V extending to the anticipated average water level except for
excavations in rock or where other special considerations are approved by the Department;

(c) Structures impounding a lake or pond conform to standards set forth in requirements promulgated
under the Dams and Reservoirs Safety Act or designed by a professional engineer;

(d) All waters shall conform to standards set forth by the South Carolina Department of Health and
Environmental Control for surface waters in South Carolina. The specified standards will not be
considered violated when values outside the established limits are caused by natural conditions and when
no significant environmental harm would result;

(e) Waters designated for fishing lakes shall have at least twenty (20) percent of the total surface area less
than six (6) feet deep, with an average minimum depth of three (3) feet;

(f) Water designated for use in water contact sports shall meet the following conditions: all areas within
five feet of the lowest expected water level shall be cleared of all stumps, logs, and other debris, and there
shall be no sudden dropoffs or deep holes. A three-foot deep shelf around the shore line is permissible for
control of aquatic vegetation;

(g) Water designated to be used as waterfowl areas shall have a means of controlling the water level so
that at least fifty (50) percent of the area can be either drained or flooded, unless otherwise approved by
the Department;

(h) Water areas designated for other uses, such as for aesthetics, irrigation, stock watering, aquaculture,
marshlands, or wetlands, shall be considered adequately reclaimed upon approval by the Department.

(4) Stream banks are adequately reclaimed when returned to the approximate original slope and
vegetated. Such reclamation shall be done in a manner so as not to adversely affect downstream areas.

E. Minimum standards for cropland.

Slopes and the condition of the surface must be such that commonly used farm machinery can cultivate,
maintain, and harvest the area safely. Conservation practices essential for controlling erosion and
sediment must be established, unless waived by the Department.

F. Minimum standards for grassland.

The operator shall establish on a continuing basis the vegetative cover and soil stability appropriate to the
area. Conservation practices essential for controlling both on-site and off-site erosion and siltation must
be established. A minimum of seventy-five (75) percent vegetative ground cover, with no substantial bare
spots, must be established and maintained into the second growing season. Where the Department finds
that because of special soil conditions it is not feasible to establish a minimum of seventy-five (75)
percent ground cover, it may approve a reclamation plan consistent with the original soil condition.

G. Minimum standards for woodland.

(1) The operator shall establish on a continuing basis the vegetative cover and soil stability appropriate to
the area. Conservation practices essential for controlling both on-site and off-site erosion and siltation
must be established.

(2) Areas reclaimed to woodland must be planted or seeded with respect to species selection, spacing, and
ground preparation, according to the recommendations of the South Carolina Commission of Forestry or a
registered forester.

(a) Survival meeting the recommendations of the South Carolina Commission of Forestry or a registered
forester with no substantial bare spots must be achieved through one full growing season;

(b) Ground cover or other conservation practices shall be required in areas where erosion will be active
until the trees or shrubs establish a ground cover from their own litter. Ground cover may be annual or
perennial vegetation, or mulching. The requirement for ground cover may be omitted in sandy areas if the
reclaimed area has a closed drainage system as long as temporary measures are used to prevent significant
erosion and siltation within such areas.

H. Minimum standards for managed wildlife habitat.



Successful reclamation of this type requires highly specialized studies and the operator should work
closely with the Department or other conservation agencies in planning and installing such a project.
Approval of reclamation of this type will be considered on a case-by-case basis.

I. Minimum standards for reclamation involving a sanitary landfill or other waste disposal.

The Department will refer this type of reclamation over to the South Carolina Department of Health and
Environmental Control for permitting, administration and enforcement of operational and monitoring
requirements. When the Department receives notice that the South Carolina Department of Health and
Environmental Control’s requirements have been met, the Department will then release all or the
appropriate portion of the operator’s surety bond or other security, provided that the operator has
established on a continuing basis the vegetative or other ground cover necessary to control or prevent
erosion, the soil stability, and the water and safety conditions, appropriate to the area as required by these
regulations.

J. Other reclamation.

Mined land can be reclaimed to many other uses. The Department shall encourage and work with
operators desiring to reclaim land to unconventional and innovative post-mining uses of affected lands.
Such reclamation may be for recreational, developmental, educational or other uses.

K. Notwithstanding any other provision in this regulation or any other applicable regulation issued
pursuant to Section 48-20-210 of the Act, the criteria for completed reclamation under an approved
reclamation plan, as it pertains to any surety, shall be that criteria set forth in the regulations in effect at
the time of the issuance of the mining permit and approved reclamation plan or that criteria in effect at the
time of approval of any modification of the mining permit or reclamation plan provided the surety has
consented hereto.

89-340. Fee Schedule.

A. In accordance with Section 48-20-100 of the S. C. Mining Act (S. C. Code of Laws, 1976, as
amended), the following mining and reclamation fee schedules are established:

(1) Mining permit application fee $600.

(2) Mining permit conversion fee $600. (In lieu of Permit Renewal)

(3) Mining permit substantial modification fee $600.

(4) Mining permit transfer fee $600.

(5) Certificate of Exploration fee $300.

B. In accordance with Section 48-20-120 of the S. C. Mining Act (S. C. Code of Laws, 1976, as
amended), the following Annual Operating Fee has been established:

(1) Mining Annual Operating Fee Per Mine $375.

(Included as part of Annual Reclamation Report)

(2) Mining Annual Operating Fee Late Penalty $50. per month;

89-350. Administrative Forms.

Administrative forms to be used by the Department are as follows:

A. Form MR-200 Application for a Certificate of Exploration

B. Form MR-300 Reclamation Plan for Exploration

C. Form MR-400 Application for a Mining Permit

D. Form MR-500 Reclamation Plan

E. Form MR-600 Land Entry Agreement-Owner

F. Form MR-700 Land Entry Agreement-Lessor/Lessee

G. Form MR-800 Reclamation Bond Form to Post a Surety Bond

H. Form MR-900 Reclamation Bond Form to Post a Bond for Other Than a Surety Bond
I. Form MR-1000 Reclamation Bond Form for Assignment

J. Form MR-1050 Reclamation Bond Form to Post an Irrevocable Letter of Credit
K. Form MR-1100 Annual Reclamation Report



L. Form MR-1300 Application for Modifying a Mining Permit and/or Reclamation Plan
M. Form MR-1400 Transfer Agreement
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CHAPTER 61.

DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
SECTION 104.

Hazardous Waste Management Location Standards. [SC ADC 61-104]
61-104. Hazardous Waste Management Location Standards. [SC ADC 61-104]

(Statutory Authority: 1976 Code Sections 44-56-30 et. seq.)
I. Purpose and Scope:

A. This regulation creates State requirements for the location of hazardous waste treatment, storage, and
disposal (TSD) facilities. Because the location of hazardous waste TSD facilities should be limited to those
areas where there will be minimal impact on human health and the environment, all operating TSD
facilities must demonstrate to the Department that their location complies with this regulation.

B. The scope of the regulation is limited to issues of public health and protection of the environment. The
authority to institute land use planning and zoning is an option to be instituted by local governments in
South Carolina. Although the S.C. Department of Health and Environmental Control is often requested to
deny permits to industries which propose activities near residential or other areas, such requests can only be
considered by the Department when public health and the environment are at risk. Aesthetic considerations,
nuisances such as incidental odors, noises, and lights, or competing economic interest are mainly regulated
through zoning by local governments and are not addressed in this regulation.

II. Applicability:

A. This regulation shall apply to all applicants for permits as required by R.61-79 to treat, store, or dispose
of hazardous waste; provided, however, it shall not apply to those applicants for permits for post-closure
activities only. For those units permitted prior to the effective date of this regulation, demonstration of
compliance with these location standards shall be deemed a condition of the permit. permitted until the
applicant demonstrates compliance with these location standards. For units permitted prior to the effective
date of this regulation, failure to submit a demonstration of compliance with these location standards within
one hundred and eighty days of the effective date of this regulation shall be deemed to be a failure to meet
the conditions of the permit.

B. [Blank]

C. Demonstration of compliance with this regulation must accompany the permit application required by
R.61-79.270.10 unless the application is for a permit reissuance.

III. Definitions:

A. "Adjacent" to a wetland means bordering, contiguous, neighboring, or hydrologically interconnecte